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corporate kit 
its cover 


The cover of the corporate kit you select is one of the ways your clients 
judge your work. Do your corporate kits make a positive statement 
about the quality of the documentation they contain? 
They do if you select the Ex Libris® kit from Excelsior-Legal®. The Ex 

é ol e.1 Libris’ elegant brown padded vinyl cover simulates the texture of fine 
grained leather. And your client’s name is delicately embossed on Ex 
Libris’ spine in genuine 24K gold, providing the look of a fine 
collector's edition on your shelf. 
Ex Libris’ functional single piece binder design protects your 
client's documents too, by shielding them against stray dust, 
folding and mangling. And the top cover fits smoothly over the 
kit’s base which is secured with a reliable Velcro® fastener. 
Each Ex Libris kit also includes a corporate seal and matching pouch, 20 lithographed share 
certificates customized for your client’s corporation and 50 blank rag content sheets or printed 
minutes and by-laws, our exclusive corporate record tickler, mylar reinforced tab indexes with 
five positions and transfer ledger, 8 pages, bound in a separate section. 
Can Ex Libris’ cover help you make a positive statement about your work? See for yourself. Re- 
ceive a fully customized Ex Libris corporate kit or virtually any other product for the legal profes- 
sion within 48 hours. Or sooner. Call your nearest Excelsior-Legal facility, toll free, now. Or mail 


Excelsior-Legal, Inc.’ 


We will RUSH your Ex Libris Corporate kit to you in 24—48 hours at low surface rates. 


7 
| TO: EXCELSIOR-LEGAL, INC., P.O. Box 889, Norcross, GA 30091 
| Call us toll free (800) 241-8816 
Please ship: [_] No. 10 Basic Outfit $49.50 [_] No. 20 with Printed Minutes and By-Laws $53.00 
State Year | 


(Print corporate name exactly as on certificate of incorporation, add $8.00 for 2” die seal.) 


NPV or Pv$ Capitalization $ 
authorized shares each 


Certificates signed by President and 
(Secretary-Treasurer, unless otherwise specified) 
O Air Shipment, add $6.00 CO Federal or state non-registration clause, 5C, $12.00 extra 
O If prepaying, add $1.50 O IRC § 1244 complete set-resol., | 
for shipping and handling dir. min., treatise, law, etc., $4.95 extra 


Charge: MasterCard Visa (] DinersClub American Express 


Card Number Expires Signature 


Ship to: 


(_] Please send me your FREE 48 page catalog. 
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Recognizing our system of justice as 
an adversary proceeding and that our first 
obligation is to properly represent our 
client, there is still an obligation to the 
legal system and to our fellow lawyers 
to act with professional courtesy. 

Recently, I attended a meeting with 
the Hillsborough County Bar Association 
at which Rob Williams, chairman of a 
special committee, suggested adopting stan- 
dards of professional courtesy. These stan- 
dards which the Hillsborough Bar a- 
dopted should be adopted by all circuits 
and included in the local rules. 

The standards that I am suggesting 
have always been in the back of my 
mind and probably most of yours, who 
practice law in our great state of Florida. 
With permission of the Hillsborough 
County Bar Association, I am suggesting 
that you review the following eight rec- 
ommended standards of professional 
courtesy and incorporate them into your 
practice. You would be surprised how 
courtesy becomes contagious and will 
effect the proper administration of justice, 
as well as proper representation of your 
client. Remember, we do have a duty 
for courtesy and cooperation with our 
fellow lawyers. If we apply the following 
standards in our daily practice, we will 
do a service for ourselves, the profession, 
and the judiciary: 

1. Attorneys should treat each other, 
the opposing party, the court and the 
members of the court staff with courtesy 
and civility and conduct themselves in 
a professional manner at all times. 

Certainly, we should not engage in 
discourtesies or offensive personalities 
with opposing counsel or opposing par- 
ties. We all owe due respect to the court 
and the court personnel and should treat 
them with respect and dignity regardless 
of the outcome of the rulings of the court. 


President’s Page 
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Whatever Happened to Professional Courtesy? 


2. Attorneys should consult with oppos- 
ing counsel before scheduling hearings 
and depositions in a good faith attempt 
to avoid scheduling conflicts. 

Why not take a moment to call the 
opposing counsel and attempt to schedule 
hearings and depositions at a mutually 
agreeable time? This simple courtesy 
would avoid many motions for protective 


... courtesy becomes 
contagious and will 
effect the proper admin- 
istration of justice and 
proper representation 
of your client 


orders and continuances. Obviously, this 
should be done in good faith and not 
done to gain an unfair advantage over 
your opposing counsel. 

3. Notice of cancellation of hearings 
and depositions should be given to the 
court and opposing counsel at the earliest 
possible time. 

Calling at or just prior to the time 
of the scheduled hearing or deposition 
to advise the court or opposing counsel 
of the cancellation demonstrates incon- 
siderateness and lack of courtesy to your 
opposing counsel. This system would also 
allow the court to properly use this time 
for other important matters. 


by Joe Reiter, President 


4. Proposed orders to be submitted 
to the court should be prepared promptly, 
and proposed orders on a nonroutine 
matter should be submitted to opposing 
counsel before being submitted to the 
court. 

This standard is self-explanatory and 
if followed would avoid countless hours 
before the court trying to re-enact what 
the court intended at the hearing and 
avoid argument over the contents of a 
specially submitted order. 

5. Attorneys should cooperate with 
each other when conflicts and calendar 
changes are necessary and requested. 

Counsel should never request a calen- 
dar change or misrepresent a conflict 
in order to obtain an advantage or a 
delay. However, emergencies do arise that 
affect our professional and personal lives. 
Certain commitments do create conflicts 
and there are requests for continuances 
that should be granted by counsel. All 
lawyers should be cooperative whenever 
possible in agreeing to calendar changes 
and should make such requests of other 
counsel only when it is absolutely neces- 
sary. 

6. Except where any material right of 
the client is involved, counsel should stip- 
ulate to matters in order to avoid unnec- 
essary hearings. 

This standard is common sense and 
all lawyers should be able to agree and 
stipulate to matters where no genuine 
objection exists to avoid unnecessary utiliza- 
tion of court time and inconvenience to 
opposing counsel where the only purpose 
of the hearing would be to advise the 
court and opposing counsel that there 
is no objection to the relief sought. In 
fact, prior to setting such a hearing, coun- 
sel ought to contact the other counsel 
and see if it is necessary to have a hearing. 

7. When scheduling hearings, counsel 


should attempt to secure sufficient time 
to allow full presentation and to allow 
opposing counsel equal time in response. 

We are all aware that many counsel 
set hearings without setting aside enough 
time, which is the result of not anticipat- 
ing opposing counsel’s argument. We see 
time and time again 10 minute hearings 
turning into 20 minutes and more, which 
causes delay to other litigants and coun- 
sel. Continuing hearings also causes diffi- 
culties for the court and counsel and 
are particularly frustrating to our clients. 
We should all cooperate with one another 
to the extent that it is practical in attempt- 
ing to use only that amount of time 
that is necessary for the resolution of 
the issues to be adjudicated. It is not 
necessary to be redundant and reargue 
your position to the court. Suffice to 
state, a distinct, well-prepared statement 
to the court, done once, should be suffi- 
cient. Avoid redundancy, because not only 
does it affect the proper administration 
of justice but may also end up with the 
court being so bored with redundancy 
that the main issue of your argument 
will be lost. 

8. Reasonable extensions of time 
should be granted to opposing counsel 
where such extension will not have a 
material, adverse effect on the rights of 
the client. 


Because we all live in a world of dead- 
lines, sometimes additional time is re- 
quired to complete a given task. It has 
been my experience that most members 
of our Bar have readily granted any rea- 
sonable request for an extension of time 
as an accommodation to the opposing 
counsel. This standard should not be 
abused and should only be done to accom- 
modate an extraordinarily busy time sched- 
ule, personal emergency, or heavy work- 
load. We all know of lawyers that abuse 
these requests. It is they who should 
understand that in receiving the exten- 
sion, to be willing to return it and also 
not to abuse it. No extension should 
be given by a lawyer solely for the purpose 
of delay or to obtain an unfair advantage. 


It is unfortunate that these standards 
have to be placed in writing, but it appears 
that many lawyers are forgetful that they 
must act as professionals and be courte- 
ous to opposing counsel. Those who abuse 
the system bring discredit upon our legal 
system, and in the long run, we'll suffer 
the consequences of their discourtesies. We 
are all professionals so we should act like 
professionals! 


SILENT PARTNERS 


A networking system for lawyers 


Sponsored by the Young Lawyers Division of The Florida Bar 
What is the Silent Partner Program? 


The Silent Partner program is a networking system to assist attorneys in nonsubstantive areas 
of the law. It is designed to provide a channel of communcation between practitioners for the 
dissemination of information in the following areas: 

. Local practice and procedure for out of town practitioners who are practicing in “foreign”: 

circuits. 

. The judiciary, bar associations, other legal organizations. 

. Local geography and travel questions—to assist in planning out-of-town business. 

. Professional and relocation decisions such as partnership decisions or geographical transfers. 

. Referrals to other existing programs within The Florida Bar. 


The Panel of “Silent Partners” consists of lawyers from every circuit as well as many out-of-state 
members of The Florida Bar. 


Who can participate? 


Any member of The Florida Bar can either act as a panel member or use the program as an 
inquiring attorney. 

Those who would like to volunteer to participate as a Silent Partner Panel Attorney can fill 
out the application below and mail it to The Florida Bar. Your responsibility as a panel 
member would be to field inquiries in a brief telephone consultation in the areas discussed 
above. You will be provided with a list of other existing programs of The Florida Bar to assist 
you in referral questions. 

Attorneys who wish to use the program may call the Silent Partner telephone number in 
Tallahassee and request the name and telephone number of a panel member in the desired 
locale. The user of the program, however, must understand that Silent Partner Panel members 
serve on a voluntary basis and should not burden the panel member with prolonged discussions. 
Furthermore, the user must remember that the program does not contemplate anything other 
than non-substantive issues. 


How does the program work? 


Any member of The Florida Bar who desires the assistance of the Silent Partner Program 
should call the Silent Partner Coordinator at The Florida Bar (1-800-342-8060 or 904-222-5286). 
The Silent Partner Coordinator will refer the inquiring attorney to a Silent Partner located 
within the requested judicial circuit. Anonymity of the inquiring attorneys will be honored at 
the referral stage. There is no fee involved in any stage of the program. The inquiring attorney 
will then place a phone call to that panel member who will field questions in a brief consultation. 
The Florida Bar, the Young Lawyers Division and the Silent Partner panel attorneys do not 
assume any liability or responsibility to any inquiry made pursuant to the Silent Partner Program. 


BS All inquiries will be strictly confidential between the inquiring attorney and the individual Silent 


Partner. 


Silent Partner Application 


| volunteer to participate as a Silent Partner panel attorney 
(Please print) 


Name Attorney Number. 
Address. 

City/State/Zip 
Telephone Number (_ ) 


| acknowledge that my participation in the Silent Partner panel is subject to the terms and 
conditions set forth above. 


| hereby consent to a waiver of confidentiality, thereby allowing The Fiorida Bar 
to investigate my grievance record and otherwise conduct that investigation deemed 
necessary to determine my qualifications for service on the Silent Partner panel. 


Signature: 


Return to: Silent Partner Project/The Florida Bar, Tallahassee, Florida 32301-8226 
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SHELTER 
INCOME WITHOUT 
WORRYING ABOUT 
WELLS, FLOP MOVIES 
PORK BELLIES. 


® 
Up until the latest tax reform bill of 1986, there were 
a variety of tax shelters available that ranged from the 
sublime to the ridiculous. But now with the new tax bill, 
the door has closed on many of these exotic investments, 
leaving intact one of the safest, long-standing shelters 
around — a tax-qualified retirement plan. 


However, like many attorneys, you may have lots of 
questions about what a tax-qualified retirement plan can 
mean to you. That’s why the American Bar Association 
Members Retirement Program, sponsored by the 
American Bar Retirement Association (ABRA), an affiliate 
of the American Bar Association, and administered and 
offered by the Equitable Life Assurance Society of the 
United States, invites you to send for updated program 
materials...then let an Equitable ABA Retirement 
Program Specialist help you evaluate your present 
plan...or the plan you’re considering. Just answer a few 
brief questions on the coupon so that appropriate 
information for your particular needs can be forwarded 
to you. 


TO GET UPDATED PROGRAM MATERIALS, 
INCLUDING A PROSPECTUS DETAILING FEES AND 
CHARGES, COMPLETE AND MAIL THE COUPON 
BELOW. OR FOR FASTER ACTION, CALL AN 


EQUITABLE ABA RETIREMENT PROGRAM SPECIALIST 


TOLL-FREE: 800- 523-1125, EXTENSION 8320, 9:00 


A.M. TO 5:00 PM., EASTERN TIME, ANY BUSINESS DAY. 
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MAIL TO: AMERICAN BAR ASSOCIATION MEMBERS 
RETIREMENT PROGRAM Information Distribution Center 
P.O. Box 92848 « Rochester, New York 14692 


(H Please rush me updated program information. 
I understand there is no obligation on my part. 

NOTE: Do not send money with this coupon. Your program 

materials will include a prospectus, detailing fees and charges, 


prepared and sent by The Equitable Life Assurance Society of the 
United States. 


Name 


Practice (if different from above) 


Address. 


City 


State Zip 


Business Telephone Number ( __ ) 


() NO. I do not have an existing tax- qualified retirement plan. 
(1 YES. I currently have a tax-qualified retirement plan. 
What is your practice’s business structure? 
Sole Practitioner 
(J Professional Corporation (one shareholder) 
( Professional Corporation (more than one shareholder) 
C Partnership (with or without incorporated partners) 
Date of Fiscal Year End L 


Month Day 
CALL AN EQUITABLE ABA RETIREMENT PROGRAM 
SPECIALIST TOLL-FREE FOR MORE INFORMATION: 
800-523-1125, EXTENSION 8320, 9:00 A.M. TO 5:00 PM., 
EASTERN TIME, ANY BUSINESS DAY. 


| Waa. \ 
\-3 \ ( 
| 
é 
| = 


Executive Directions 


Public Members 


Beginning in July 1987, two public mem- 
bers will be serving on your Board of 
Governors. The total composition of the 
Board will be 42 members. The move- 
ment to add public members started a 
few years ago. There was discussion about 
the inclusion of public members during 
the sunset review of The Florida Bar 
some seven years ago. From that time 
forward, the idea was debated and re- 
debated by the Board. During the last 
review and complete rewrite of the Integra- 
tion Rule, which is now entitled Rules 
Regulating The Florida Bar, the Board 
decided to include public members. 

The inclusion of public members is 
not new to bar associations. There are 
currently six states that have public mem- 
bers on their boards—California, Alaska, 
North Carolina, Oregon, Texas and 
Wisconsin. These states added public mem- 
bers either as a result of their own 
sunsetting procedures, or, in some in- 
stances, by a desire to improve communica- 
tion with the public. As you know, The 
Florida Bar has had public members on 
its grievance committees and recently 
added them to our UPL circuit commit- 
tees. The experience of public members 
on the grievance committees has been 
more than satisfying. I have not heard 
any adverse comments about their at- 
tendance, interest and ability to contribute 
to the process. It has been a very positive 
move. 

I believe it was with this desire to 
communicate with the public and to 
increase the public knowledge of what 
the Bar is and what it does that inclusion 
of public members came about. 

Hopefully, this idea will help remove 
some of the barriers between the public 
and the Bar. We also hope to be able 


by John F. Harkness, Jr., Executive Director 


to draw from these members how the 
public views the programs of the Bar. 
Hopefully they can assist us in evaluating 
our programs and services with a view 
toward deciding which are beneficial and 
which could be curtailed. We also hope 
to use the experience of the public mem- 
bers to help the Bar in its operation. 


... it was with this desire 
to communicate with the 
public and to increase 
the public knowledge of 
what the Bar is and does 
that inclusion of public 
members came about 


Other states who have included account- 
ants, bankers and other business people 
have told me that it has been a real 
advantage in their opinion to the every- 
day operations of the Bar. It is also 
suggested that the Board will open itself 
up to new ideas or new ways of looking 
at old things. 

There are always a few who will not 
welcome public members to the Board. 
It is their belief that the Bar should be 


led by lawyers and not nonlawyers. There 
are also those who believe that there 
has not been a demand placed on the 
Bar by the legislature or the Supreme 
Court to add the members, so why add 
them. 

The Bar must be forward looking. It 
cannot rely upon the old ways of doing 
things. As the profession changes and 
grows, and as our daily lives change and 
grow, the Bar must grow with it and 
look for new ways of handling new and 
old problems. 

We have just gone through the solicita- 
tion process and have received 111 applica- 
tions for the two positions. About every 
type of experience or profession is repre- 
sented in those applications. We have 
insurance executives, Realtors, retired mil- 
itary personnel, employees in state and 
county government, teachers, engineers, 
CPAs, a chief of police, bankers, dentists, 
chiropractors, pilots, architects, doctors, 
editors, psychologists and contractors. We 
have a wide variety of professions and 
experiences to pick from. The initial 
screening committee was to meet during 
the Board of Governors meeting in 
January to make a first cut. It will then 
be interviewing applicants in February 
and make recommendations to the Board 
of Governors in March. It is anticipated 
that for the two positions the committee 
will recommend to the Board some 10 
or 12 persons. The Board will then select 
three nominees for each position and 
send them to the Supreme Court. The 
court will be the final judge of who’s 
appointed to the Board. 

We trust this experiment will work 
as it has in other states. I believe it is 
a positive move in the ever-developing 
Bar. BJ 
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Losing Time? 


Let Empire give you saiudaeee and class all in one. 


-800-432-3028! 


Here's the Corporate Kit you’ve 
waited for! Including first 
annual shareholder minutes 
deluxe padded gold silk- 
screened three ring binder and 
slip box, printed minutes and 
bylaws. With CHECKLIST, 
INSTRUCTIONS, WORKSHEETS 
AND POCKET SEAL that fits 
in kit plus: 

20 lithographed imprinted and 
numbered stock certificates on 
parch text. State report to 
determine unemployment 
Status, foot-noted and indexed 
minutes with subchapter “S”, 
IRC Plan 1244, IRC Election for 
section 248 and Indemnification 
Plan, 
Written statement to organize 
corporation in lieu of minutes 
and bylaws printed typewriter 
print and spacing to match 


Corporate, Notary Personaland Custom Seals 


your insertions. Plus: We manufacture all types and sizes of seals 


Federal application for Tax ID and stationery 


embossers which are 


Federal Form 2553 for plan 1244 completely guaranteed for life of ownership. 
State application for State Tax ID Call for instant quotes on: 


Memo pad with each kit 
Pre-addressed printed Corporate Seals 
envelopes for these forms Logo Seals 


Starting at $12.50 
Starting at $54.00 


Stationery Embossers Starting at $24.00 


Notary Seals 
Custom Seals 


Starting at $12.00 
Starting at $13.50 


Ceriificate of Good Standing/Corporate Name Reservation 
Price includes all fees. 
We'll obtain either a certificate of good standing or file a corporate name reservation the same 


$13.00 


day the order is placed before 3:00 p.m. Non quicker or more efficient — the Empire Method 


Quick File 
Dade - Broward only. All other areas CALL FOR DETAILS. 
We'll pick up and hand file your Articles of Incorporation as prepared by your office and signed 


$8.00 


by your clients with the Secretary of State. 

You're saving mailing costs. postal and processing delays completing both the filing and 

ordering of the corporate kit in a single step ... That way you'll receive your articles. charter 

number and corporate kit the next day and you'll have no need to change the 

registered agent or director or wait to order your corporate kit. Ease and service - the Empire Method. 


Quick Corp. 


We hand file Articles of Incorporation, this includes preparation of articles and return to 
attorney of certified copies with charter number including date and time of filing. 


$15.00 + Costs 
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Then Cease Criticism of Other 
Professions 

I am involved in educating medical 
students, medical residents, and practic- 
ing physicians about the legal and ethical 
aspects of medical practice. One subject 
that frequently arises is defensive medicine 
in the form of conscious rejection of 
potential patients based on subjectively 
perceived likelihood to file a medical mal- 
practice claim, and the negative ethical 
implications of such a practice in light 
of a frequently stated public commitment 
to a right to health care for all persons. 

It become much more difficult to con- 
duct such a discussion when pieces get 
published such as the President’s Page 
in the December issue of the Journal. 
President Reiter advises there precisely 
the type of conscious, systematic discrim- 
ination against potential legal clients based 
on subjectively perceived likelihood to 
file a malpractice claim that lawyers are 
quite quick to condemn in physicians 
(and other professionals). 

I am willing to accept and respect the 
fact that practicing attorneys honestly 
may feel the need to practice defensive 
law by following President Reiter’s advice. 
If that indeed has become the case, then 
I would suggest that we members of the 
Bar must do two things in order to avoid 
being hypocritical. First, we must cease 
our criticism of other professionals for 
practicing defensively by discriminating 
in a similar manner. We should hold 
ourselves to at least the same ethical 
standards as we hold our professional 
colleagues. Second, we should cease our 
pious public pronouncements about a 
legal system in which each citizen enjoys 
equal access to justice under that system; 
such an ideal hardly seems appropriate 
if those of us responsible for assuring 
access to the legal system, and therefore 
to justice, are going to consciously and 
systematically discriminate against cer- 
tain potential clients for reasons that may 
have little or nothing to do with the 
substantive legal merits of their problems. 


MarsHa_t B. Kapp, J.D., M.P.H. 
Dayton, Ohio 


What Every Lawyer Should Know 

I thought the President’s Page in 
the December issue was the best I have 
ever read. It was also one of the best 
articles that I have ever read. It summa- 
rized my 12 years of law practice experi- 
ence into one page of very plain stated 
rules. I thank Joe Reiter for making 
so concrete what every lawyer should 
know. 


James W. Martin 
St. Petersburg 


The Responsibility of Lawyers 

Congratulations to Judge Peter T. Fay 
for his recent article on the duties and 
obligations of trial lawyers to the courts. 
I agree with his criticism of those respon- 
sible for enactment of professional respon- 
sibility rules which weaken the obligations 
of lawyers for truth and honesty to the 
courts. 

I suggest: that the weakened standards 
for candor and honesty toward the courts 
is a symptom of a larger problem. This 
larger problem is the failure of trial law- 
yers to look beyond their narrow role 
as advocates, and to properly recognize 
a higher obligation to society in general. 
Persons that enter this profession should 
understand that it’s not solely for financial 
gain. The law is not a “business.” The 
failure of lawyers to properly recognize 
their responsibility to the courts goes 
hand in glove with lawyers who fail to 
accept a representation where the case 
is meritorious, but the client might have 
difficulty paying; where their lack of 
respect for their client causes them to 
be an ineffective advocate; and where 
their motivation is to “win” at all costs, 
failing to realize that a “just” result is 
truly a win for all parties. 

Lawyers complain that we are losing 
the right to self regulate our profession. 
Why is there a demand for regulation 
of lawyers by nonlawyers? Is it because 
of lawyers whose only interest is their 
own self interest, and who fail to recog- 
nize a higher duty when called to the 
Bar? The Florida Bar doesn’t need to 
hire a public relations firm to improve 
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the public perception of lawyers. It needs 
to educate lawyers as to their responsibil- 
ity to our society and system of justice, 
and if that is done, lawyers will again 
enjoy public respect. 


WILLIAM J. TERRY 
Tampa 


Likes Changes of Pace 

One of my New Year’s resolutions of the 
highest priority is to commend and con- 
gratulate the Bar Journal staff. You 
regularly produce a first-class publication 
that effectively serves several purposes and 
would be a credit to a national professional 
organization. 

For me personally, Richard Maloy’s 
“The Inns of Court” and Delbridge Gibbs’ 
“Torts and Tea” are ornaments to be saved 
and savored. John Van Doren’s “Explor- 
ing Contradictions” was an equally valu- 
able treasure of a different type. 

This is not a brief for a less practical 
journal, but historical perspectives and 
philosophical insights are delightful 
changes of pace. 

DON R. LIVINGSTONE 
South Miami 


No Laughing Matter 

The advertisement for “Lawyer’s Last 
Resort” on page 68 (January 1987 issue) is 
offensive and inappropriate for our Bar 
magazine. The plaque reads “when all else 
fails, pull pin and throw.” Humor is needed 
in the practice of law, but a grenade and the 
violence of war is no laughing matter. 

ANN V. BUTTERWORTH 

Nashville 


Letters to the Journal are welcome for 
publication on this page. They should not 
exceed 300 words and may be edited as 
space limitations require. 


What You Need In Professional Liability Insurance 
Look To The Strength of the Lawyer's Protector Plan 


In times like these, when the unavailability of professional liability insurance has become 
a national issue, you need the strength and stability of the Lawyer's Protector Plan. 


The Lawyer's Protector Plan offers all eligible attorneys professional liability insurance 
underwritten by Continental Casualty Company, one of the CNA Insurance Companies. 
CNA is one of the largest insurance organizations in America with over 25 years of 
professional liability experience, and a proven record of commitment and stability in 
satisfying professional liability needs. 


Take Action Now 


Contact your local insurance agent or Jordan, Roberts to learn all the facts about this 
professional liability program. and to determine if you are eligible. It could be one of 
the most important investments of your professional life. 


702 North Franklin Street 

P.O. Box 1309, Tampa, Florida 33601 
Phone (813) 222-4200 

FL Toll-Free 1-800-282-1461 


SRR Jordan, Roberts & Company 
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Sanctuary, a place of refuge given to criminals, 
is not the same as asylum. Under United States 
law, asylum is a discretionary relief from 
deportation or exclusion proceedings granted to 
immigrants who seek to enter or are already in 
the country and who seek to enter or are already 
in the 101(a)(42) of the Immigration and 
Naturalization Act. Asylum is a right in United 
States and international law that has existed for 
centuries—distinct from sanctuary. 


he concept of sanctuary is not 
a legal reality in the United 
States of America. The history 


Sanctuary 
A Legal Privilege or Act of Civil Disobedience? 


by James H. Walsh and Mary Ellen O'Neill 


of sanctuary and the sanctuary movement 
present two distinct ideas. The sanctuary 
movement is the more correct term as 
it applies to today’s efforts by U.S. cit- 
izens to assist illegal aliens from El 
Salvador and Guatemala. The literature 
and record of sanctuary is not consistent 
and subject to variations in interpreta- 
tion. 

Some advocates choose to bond sanc- 
tuary and asylum and use the words 
interchangeably. Bouvier’s Law Diction- 
ary Vol. II (1897) defined “sanctuary” 


as “a place of refuge where the process 
of the law cannot be executed,” and fur- 
ther stated that sanctuary was never 
known in the United States. This reli- 
gious connection and protection conflicts 
with the Constitution, negates from civil 
justice, separation of church and state. 
Are there any countries that honor 
it today? In countries that once honored 
sanciuary, it underwent confusing changes 
over the years. Many of today’s sanctuary 
workers refer to Biblical passages to jus- 
tify their actions. They quote the Leviticus 
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passage: “The stranger who sojourns with 
you shall be to you as the native among 
you, and you shall love him as yourself; 
for you were once strangers in the land 
of Egypt.” This passage and others along 
this line are profoundly humanitarian, in- 
junctions that the sanctuary workers 
feel compelled to follow. Such motivation 
is unrelated to the historic development 
of church-sanctuary. For example, in the 
Middle Ages, sanctuary focused on help- 
ing debtors or people accused of crimes. 
Its purpose was not to give refuge to 
aliens, although refuge was granted to 
aliens if they fell within these categories.! 

References to sanctuary can be found 
in the Old Testament. Moses established 
six Cities in Palestine as refuges for those 
who committed involuntary homicide.” 
Although these later became connected 
to particular temples or shrines, originally 
the refuges were the cities themselves, 
not churches. The goal was to ensure 
that people who killed involuntarily would 
be afforded a fair trial and not be killed 
themselves in revenge. 

Whatever the status of those who killed 
innocently, a fugitive who was determined 
to have killed intentionally was returned 
to the place from which he fled and 
left to his fate.3 

The ancient Greeks and Romans hon- 
ored sanctuary using temples of the gods 
and goddesses. The Greeks originally 
restricted the refuges to slaves and to 
the poor who fled to the powerful. Later 
the refuges opened to refugees of all 
kind, including criminals. Unlike the 
Hebrew refuges, the Greek and later 
the Roman sanctuaries were not limited 
to those who innocently committed 
crimes. They were open to all criminals, 
and the criminals could remain there for 
as long as they liked. Essentially, the 
Greek and Roman sanctuaries protected 
criminals from the harshness of the law 
and afforded, as an alternative, a mod- 
ified form of banishment or extended 
imprisonment.‘ 

The Catholic Church began to be asso- 
ciated with sanctuary in Europe at the 
time of Constantine. In 303 A.D., in 
the Edict of Toleration, Constantine recog- 
nized Christianity and authorized inter- 
cession by the clergy. Intercession by the 
clergy seemed to be a feature peculiar 
to Christian sanctuary. The clergy could 
intercede between the offender and the 
victim or his family. However, sanctuary 
itself, in terms of refuge in a particular 
place, was not officially recognized by 
the state until the Theodosian Code in 
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392 A.D. At that point, though, sanctu- 
ary must have been firmly established, 
since the Code was designed more to 
regulate the practice than to create it. 

Sanctuary was originally limited to the 
altar of the church or the “frith.” A 
chair would be set beside the altar for 
the fugitive. Eventually, sanctuary ex- 
tended beyond the churchyard itself to 
cloisters, courts, cemeteries and the houses 
of clergy. 

The Catholic Church continued the 
tradition of the Greeks and Romans of 
accepting all criminals. Apparently, Euro- 
pean royal rulers continued to recognize 
and regulate sanctuary. In each succeed- 
ing period, though they cut back on those 
eligible for refuge. While the Theodosian 
Code in 392 A.D. excluded heretics, apos- 
tates and public debtors who had fraud- 
ulently embezzled money due the state, 
the Justinian Code in the sixth century 
also excluded murderers, adulterers and 
rapists. However, several instances have 
been recorded of frenzied townspeople 
burning down a church which harbored 
a particularly notorious criminal. 

In England, sanctuary was officially 
recognized in the Anglo-Saxon code of 
laws, compiled by Ethelbert, King of 
Kent, in 597.5 The church helped temper 
brutality during the Dark Ages and often 
acted as intermediary between parties. 

The first laws to regulate sanctuary 
were those of Ine, King of the West 
Saxons from 688 to 725: 

Ine 5. If anyone is liable to the death penalty, 
and he flees to a church, his life shall be 
spared and he shall pay such compensation 
as he is directed by legal decision. 

Ine 5.1. If anyone renders himself liable to 
the lash and flees to the church, he shall be 
immune from scourging. 

Ine 5 did not thwart the law, but instead 
helped the king gain control over the 
system and, perhaps more importantly, 
increased his income. At that time, a 
thief could be killed by local citizens if 
he was caught red-handed. If instead he 
was captured, the citizens could turn him 
over to the king for a reward. The king 
could then demand a ransom from the 
thief for his life. If the thief could not 
pay, he would become the king’s slave. 

In pursuing the thief, the citizens faced 
something of a risk. They would have 
to pay a substantial fine if he escaped. 
Thus, if the thief sought sanctuary, the 
citizens usually turned responsibility for 
ensuring he did not escape over to the 
king. Since the king was entitled to the 
ransom, not the thief’s life, the church 
would turn him over. Thus, the king 
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ultimately profited, and the church 
achieved its goal of saving the thief’s life.® 

During the reign of Alfred the Great 
in the ninth century, blood feuds were 
for all intent and purpose legal. To avoid 
these feuds, Alfred (890) provided for 
“compensation payments” which allowed 
parties to buy off the victim’s family. 
The law also provided for a kind of 
initial house protection to give the 
offender time to reach settlement. The 
victim’s family would lay siege to the 
offender’s house and could keep him there 
for seven days. During that time, they 
could not attack but were instead sup- 
posed to reach some sort of settlement. 
At the end of the week, if the offender 
refused to comply and refused a settle- 
ment, the victim’s family could attack. 

Later sanctuary laws mirrored these 
“house protection” laws. The fugitive 
could claim sanctuary in a church for 
seven days. He would be given no food, 
to imitate the existence of a siege. If 
no compensation payments were prom- 
ised or paid after the week, the victim’s 
family could invade the church. That 
was not deemed an invasion of sanctuary. 

In its final stages in England, sanctuary 
was provided for 40 days. At the end 
of that period, the fugitive would have 
to sign an oath abjuring the realm and 
accepting perpetual banishment. If he did 
so and actually left the realm, he would 
be immune from punishment for as long 
as he remained in exile. If, however, 
the fugitive refused to abjure the realm 
or refused to leave, he would be aban- 
doned to the authorities and most likely 
be killed. At that point, no one was 
supposed to violate the sanctuary, but 
they were not adverse to starving the 
fugitive out if he remained beyond the 
40-day limit.’? The law eventually pro- 
vided for voluntary, protected exile after 
sanctuary. 

The “royal peace” or “chartered sanc- 
tuary” also existed in England; this was 
a privilege bestowed by the state on a 
particular place. It was an extended immu- 
nity granted in token of the special sanc- 
tity of the shrines of notable saints. 
Chartered sanctuaries were locally admin- 
istered by the “master of the girth.” This 
master had duties both to fugitive and 
to the king. He was obligated to sustain 
and protect the fugitive, and he could 
even ask for the help of the law in so 
doing. However, he was also obligated 
to the king to turn the fugitive over 
once properly charted, and once security 
for the fugitive had been paid. The Tudor 


kings cut back more and more on who 
was entitled to sanctuary, until in 1652, 
sanctuary itself was abolished.’ 


U.S. Law 

‘Sanctuary has never been a recognized 
legal principle under U.S. law. The pil- 
grims came to America during the reign 
of James I and following the formal aboli- 
tion of sanctuary. Some argue that the 
pilgrims viewed all of America as a sanc- 
tuary and saw no reason to adopt the 
privilege formally,? but it was not part 
of the common law that the colonists 
brought over with them. 

Early United States colonial history 
is silent on the question of sanctuary. 
The basic documents of the Colonies 
make no mention of sanctuary. No refer- 
ence to sanctuary can be found in The 
Record of the Federal Convention (M. 
Farrad edition); The Federalist Papers 
(C. Roister edition); or The Debates in 
the General State Convention on the 
Adoption of the Federal Constitution (J. 
Elliot). If there was any question of 
instituting the privilege in the United 
States, it was not recorded. Even during 


the Civil War and the days of the Under- 
ground Railroad, there was no move to 
institute sanctuary as a legal privilege. 
The Underground Railroad was perceiv- 
ed, even by members of the movement, 
as a form of civil disobedience in which 
one risked punishment by violating the 
law. The movement’s only interest was 
in helping the slaves, not in reviving the 
legal privilege of sanctuary. 

Neither is sanctuary referred to in more 
recent legal references as West’s Federal 
Practice Digest (3d ed.) or Words and 
Phrases (which dates from 1658 to 
present). Although Corpus Juris Secun- 
dum references sanctuary,'® it does so 
only to the extent of a quote from Black’s 
Law Dictionary, which talks of it as “old 
English law.” The editor of the Bouvier’s 
Law Dictionary defined sanctuary as “a 
place of refuge where the process of the 
law cannot be executed,” and noted that 
the concept was never known in the 
United States.!! 

More recently no reference to “sanctu- 
ary” can be found in such basic legal 
references as West’s Federal Practice 
Digest (3d ed.) and Words and Phrases 
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(which dates from 1658 to present). 

A form of symbolic sanctuary came 
_ to light during the Vietnam War, but 
there was no claim to any legal recogni- 
tion of the privilege. It was precisely 
the illegality of the act, an act of civil 


disobedience, that gave the concept of - 


sanctuary its symbolic power as a con- 
frontation with an unpopular war.!2 

Two cases tried in the 1960’s are illus- 
trative of the point that sanctuary was 
never even considered in terms of a legal 
privilege. In both Bridge v. Davis, 433 
F.2d 970 (9th Cir. 1971) and United States 
v. Beyer, 426 F.2d 773 (2d Cir. 1970), 
violators of the selective service and those 
absent without leave were arrested and 
taken from the churches where they were 
staying. In neither case were questions 
raised regarding a legal privilege of sanc- 
tuary or the right of an officer of the law 
to arrest someone within a church. The 
issue of sanctuary as a legal privilege 
has not been raised until the current 
movement. 

The current “sanctuary movement” 
began in the early 1980’s, as a grass- 
roots operation springing up in several 
different places at roughly the same time: 

@ In 1980, Pastor Herold Ramsdell of 
the Angelican Church reacting in protest 
to the taking of an El Salvadoran from 
the church by INS agents, declared the 
church grounds to be a sanctuary and 
said the INS would have to arrest him 
before they could enter the building." 

@ In March 1981, the Southside Pres- 
byterian Church in Tucson, Arizona, 
became the first church in the nation 
to offer sanctuary publicly to Salvadoran 
refugees. '4 

@ In July 1981, Willington Avenue 
United Church of Christ in Chicago became 
the second church to declare itself a 
sanctuary publicly.'5 

Today’s sanctuary movement represents 
a diversity of interests from those wishing 
to aid the refugees from those whose main 
objective is changing United States foreign 
policy. The El Salvadorans seem the best 
means to achieve that end. In this latter 
aspect the sanctuary movement is more 
closely akin to the “symbolic sanctuary” of 
the Vietnam War when the very power 
came from the civil disobedience aspect of 
the act. 

One defense sanctuary movement mem- 
bers raise is that of the first amendment. 
That is freedom of religion under Wis- 
consin v. Yoder, 406 U.S. 205 (1972), 
in which the Supreme Court said sincere 
religious connections of a citizen would 
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lead to a yielding of some government 
convictions. The sanctuary movement fails 
in this assertion since many of its leaders 
have stated, both on and off the record, 
that their motives are not grounded in 
religion, but rather in changing United 
States foreign policy. In Yoder, the 
Supreme Court also laid out a require- 


‘ment that the claimed religious practice 


or belief be rooted in historical custom, 
but since church sanctuary has been non- 
existent for 300 years, one cannot argue 
for its legitimacy based on custom and 
usage. 

Despite clear religious ties, some 270 
churches and synagogues have declared 
themselves sanctuaries (out of an existing 
340,000). Roughly 15 cities have declared 


anything.!7 

It appears that various groups, religions 
and secular groups, are not in agreement 
as to whether the El Salvadorans and 
the Guatemalans are refugees or asylees 
and what, if anything, to do. 

This uncertainty is evident in the fol- 
lowing instances: 

@ On May 22, 1984, the Conservative 
Rabbinical Council of the United States 
passed a resolution stating: “Where as 
millions of Jews were murdered by the 
Nazis because nations including the 
United States would not open their gates, 
the National Assembly endorses the con- 
cept of ‘sanctuary’ and urges the govern- 
ment of the United States to grant extended 


voluntary departure status to those fleeing 


While religious communities have vascillated on 
the issue, the Immigration and Naturalization 
Service has not. .. . INS has held that the 
sanctuary movement is really nothing more than 
smuggling of illegal aliens, and that the transporting 
or harboring of them is in violation of the law 


themselves sanctuaries (Los Angeles is 
the largest) or have achieved nearly the 
same status through mayoral or executive 
order, (e.g. Chicago and New York). 
In reality, such pronouncements are 
merely symbolic since federal law is 
supreme and local law must yield to it, 
as many of the proclamations themselves 
point out. However, the Los Angeles City 
Council rescinded its sanctuary resolution 
of November 27, 1985, by a resolution 
of February 7, 1986, and an 11 to 1 council 
vote. !6 

Seattle isthe largest city to declare 
itself a “city of refuge” and is supposed 
to have passed the strictest resolution 
of this type. But the resolution does not 
require city employees to refuse to cooper- 
ate with immigration officials, but merely 
to “become blind to the issue of refugee 
status when dealing with the public.” 
According to INS district director, Ronald 
Brooks, city officials do not now cooper- 
ate, so this resolution will not change. 


violence in Central America.”!8 

@ The National Association of Evan- 
gelicals (which represents the Protestants) 
has refused to endorse the movement. 

@ Other church leaders have refused 
to support the “sanctuary movement,” 
most notably: Roman Catholic Archbish- 
op John Roach of the Archdiocese of 
Minneapolis-St. Paul, former president 
of the National Conference of Catholic 
Bishops; auxiliary Bishop Anthony J. 
Bevelacqua of Brooklyn, chairman of the 
National Conference of Catholic Bishops’ 
Committee on Migration & Tourism; and 
Archbishop James Hickey of Washington, 
D.C. 

@ Then there are those churches that 
have considered sanctuary and have 
decided against it.!9 

While religious communities have 
vascillated on the issue, the Immigration 
and Naturalization Service has not. From 
the inception of the movement, INS has 
held that the sanctuary movement is really 


nothing more than smuggling of illegal 
aliens, and that the transporting or har- 
boring of them is in violation of the 
law. Those who violate 8 U.S.C. 1323 
(Unlawful Bringing of Aliens into United 
States), 1324 (Bringing in and Harboring 
Certain Aliens), 1325 (Entry of Alien 
at Improper Time; Misrepresentation and 
Concealment of Facts), cannot be insu- 
lated from prosecution due to religious 
affiliations or motives. 

INS has routinely pointed out that 
the El Salvadorans once having arrived 
in Mexico or any other country have 
fled persecution and that their election 
to -go to the U.S. does not meet the 
criteria of the 1980 Refugee Act. Refugees 
cannot shop for the best country—that 


security, and that people with criminal 
backgrounds such as terrorists could be 
getting through the system and that the 
aliens already in the United States will 
not necessarily flock to the “cities of 
refuge.” David Ilchert, director of the 
Northern California Office of the INS, 
stated that if the illegal aliens were merely 
seeking to escape life-threatening war or 
oppression, they would stop their trek 
as soon as they entered Mexico or another 
country instead of proceeding on to the 
United States.2° Timothy Whelan, deputy 
director of INS in Boston, does not see 
a need to retaliate against local com- 
munities that declare themselves sanctu- 
aries. He said that in the last months 
following Cambridge’s declaring itself a 


The Refugee Act of 1980 did not create an entitlement 
to asylum; it created a right to petition for asylum. 
It was never intended to sanction the fraudulent 
entry of aliens into the United States 


is go to one country, seek asylum, stay 
for awhile, move on and seek asylum 
in another country. 

Although many supporters have ac- 
cused INS of treating El Salvadoran nation- 
als as economic cases, this is not the 
case. By law and regulation each applica- 
tion for asylum in the United States must 
be evaluated individually. There is no 
way to know if an individual is an 
economic migrant or an asylee without 
a hearing. The applicant must demon- 
strate a well-founded fear that he or 
she has been or would be upon return 
subjected to individual persecution. It 
is not enough to come from a dangerous 
place. 

INS representatives have been quoted 
frequently in the press regarding the gov- 
ernment’s viewpoint on sanctuary. Duke 
Austin, special assistant director of con- 
gressional and public affairs, has said 
that the action taken by cities, such as 
those in California, could damage national 


sanctuary, his agents have arrested 14 
illegal aliens. In his view the proclamation 
is having no effect at all.2! The Immigra- 
tion and Naturalization Service has 
prosecuted sanctuary movement members 
for alien-smuggling. 

After a six-month trial, five members 
of the sanctuary movement were given 
probation after their conviction in the 
U.S. District Court of Arizona. The five 
were convicted of conspiracy to smuggle 
aliens into the United States. Reverend 
John M. Fife, one of the originators 
of the sanctuary movement, was tried 
and convicted. The prosecutor called the 
case “a simple alien smuggling case.”22 

The Reverend Fife stated on television 
on July 8, 1986, “Sanctuary opinion of 
U.S. policy in Central America is that 
it’s caused tens of thousands of deaths 
and it’s caused 1.5 million people to 
become refugees. . . .”23 

The rhetoric of Reverend Fife and the 
sanctuary movement followers has not 
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changed since 1981, yet the years have 
brought change. The sanctuary move- 
ment is still limited to El Salvador and 
Guatemala. 

Yet, in an article by James LeMoyne 
in The New York Times of August 26, 
1986, different circumstances appear. Mr. 
LeMoyne states that it is difficult to find 
neutral abuses in El Salvador as to human 
rights violations. The figures offered by 
the church human rights office as to 
the number of persons killed by the gov- 
ernment seem highly exaggerated. Mr. 
LeMoyne writes: 


[A]t a time when no army massacres have 
been reported for two years, and when two 
trips by several reporters into the worst war 
zones, in the departments of Morazan and 
Chalatenango, found fewer than 10 civilians 
killed by aerial bombing last year. 


When asked to support the figure with evidence, 
an official of the church human rights office 
said it was “a guess” based on “press reports 
and other sources.” A reporter could find 
no such reports or sources. 


Another notable aspect of reporting about 
human rights in El Salvador is that abuses 
by the Government appear to get far more 
attention than abuses by the guerillas. 


Government violations, such as the bombing 
of civilian villages, regularly spur sustained 
international criticism and letter-writing cam- 
paigns. Guerrilla abuses, such as executions 
and indiscriminate use of mines, have spurred 
no such international outcry. 

According to a survey of 3,812 refugees 
on the Intergovernmental Committee for 
Migration (a 34-year-old refugee relief pro- 
gram supported by 32 governments), most 
Salvadorans deported for illegal entry 
into the United States during a 13-month 
period that ended December 31, said they 
came here to find work, not to escape 
death squads or other political perse- 
cution.”4 

The Refugee Act of 198025 did not 
create an entitlement to asylum; it created 
a right to petition for asylum. It was 
never intended to sanction the fraudulent 
entry of aliens into the United States. 
One cannot appoint himself a refugee 
in this or any other country; it must 
be done by the country in which one wishes 
to seek asylum. However, the sanctuary 
movement people think and act as though 
this were not the fact. 

Supporters of the sanctuary movement 
have argued that the 1951 United Nations 
Convention Relating to the Status of 
Refugees creates an individual right of 
asylum (with which the 1980 Refugee 
Act tried to bring the United States in 
line). This is not true. The 1951 con- 
vention does not create any individual 
right to asylum for the refugees; it only 


obligates signatory states not to deport 
refugees already in their state, i.e., before 
1951. There are no references to illegal 
aliens. 

The sanctuary movement people fail 
to realize that in breaking the law, they 
do a disservice to both the alien and 
the United States citizen. The Refugee 
Act of 1980 provides that the Attorney 
General determines whether individuals 
qualify for admission to the U.S. as ref- 
ugees. This responsibility is carried out 
in the field by officers of the Immigration 
and Naturalization Service who are 
assigned to 14 overseas offices. Service 
officers of Bangkok and Rome district 
offices alone conducted more than 34,000 
refugee determination interviews during 
the first six months of the fiscal year. 

Immigration and Naturalization Ser- 
vice Commissioner Alan C. Nelson 
enunciated the government’s position in 
this matter. Speaking to the Common- 
wealth Club in San Francisco in 1986, he 
said: 

The claim of the sanctuary activists is two-fold: 
One, that everyone leaving parts of Central 
America is a “refugee.” And, second that only 
they can save these “refugees” whom the United 
States government seeks to return to Central 


America, where, they say, they face certain 
death. 


They are taking the law into their own hands 
by usurping the authority of the three branches 
of our government to determine who meets 
the qualifications as a refugee and to grant 
those persons asylum in this country. It is 
interesting that democracy has come to El 
Salvador, a significant credit to United States 
foreign policy. Yet the sanctuary activists do 
not deal with Nicaraguans, the one country 
in Central America with a military and Marxist 
government. 


The Congress in the Refugee Act of 1980 
carefully spelled out the qualifications for ref- 
ugee and asylum. 


These are the same as the United Nations 
uses to determine who is a refugee: That is 
anyone who can establish they have suffered 
persecution or faces a well-founded fear of 
persecution based upon race, religion, nation- 
ality, political opinion or membership in a 
particular social group. 

A legal system exists for making this 
determination, and it works well. It gives 
full consideration to the applicant, and 
includes a long series of appeals through 
the administrative system and then the 
federal courts. During this procedure the 
applicant may remain in this country 
and is usually granted permission to work. 


One indication that this system works 
in the favor of the alien applying for 
asylum is the fact that of more than 
66,000 El Salvadorans who have been 


found illegally in the United States over 
the past four years, more than 70 percent 
are still here by exercising their rights 
of appeal under the law to remain in 
this country. Less than 30 percent have 
been returned to El Salvador. 


The Refugee Act certainly does not 
authorize fraudulent entry into this coun- 
try. The sanctuary movement, in trans- 
porting and sheltering illegal aliens, is 
violating refugee and immigration law. 
If the law —the Refugee Act or other 
pertinent law—is not right or fair, it 
should be changed through Congress. 


Conclusion 

The sanctuary movement is akin to 
the symbolic sanctuary of the Vietnam 
War era. The very power of the Act is 
derived from the civil disobedience inher- 
ent in it. Today’s sanctuary movement 
should be recognized for what it is, an 
act of civil disobedience rather than a 
legal principle. 
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CRIME HURTS! 


ASK THE 
VICTIM... 


The Florida Department of Labor and Employment Security’s 
Office of Victim Witness Services... 


... serves as a Clearing house for information about 
services to victims and witnesses of crime 


... acts as a resource center for victim advocates 
.. Offers training and 


... provides information and referral services. 


For more information, call 


904-487-4760. 


Florida Department of Labor and Employment Security 
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entencing guidelines are the stan- 

dard in Florida for sentencing 

felony offenders, with the 
notable exception of capital felonies, 
for offenses committed on or after 
October 1, 1983.! An offender convicted 
of a qualifying offense committed prior 
to October 1, 1983, but sentenced after 
that date, may affirmatively elect guide- 
line sentencing.? During the three-year 
plus period of implementation, there has 
been considerable criticism offered by 
the bench and bar concerning this new 
form of sentencing. Common complaints 
deal with the restriction on exercising 


judicial discretion under the guidelines 
and the inadequacy of the punishments 
recommended. 

This article will attempt to examine 
the goals of guidelines sentencing and 
discuss the procedures implemented to 
achieve those goals. A historical review 
will be offered to provide perspective 
on the choice of this particular form 
of sentencing. Lastly, the need for par- 
ticipation in revision will be discussed. 

Before any discussion of sentencing 
guidelines can begin, a definition of 
disparity in sentencing is necessary. It 
is more than the existence of variation 


in sentences imposed. Disparity is the 
unequal application of punishment to 
similarly situated offenders. It is facili- 
tated by the unfettered discretion to 
impose any sentence within the bound- 
aries of general law. The processes uti- 
lized to make a decision on the particular 
sentence to be imposed can be as differ- 
ent as the individuals who make the 
decisions. If no standards are applicable, . 
then the criteria each judge finds to be 
present, recognizes as valid, and the 
weight the judge assigns to that criteria 
are subject to great variation. The result- 
ing decisions in similarly situated cases, 
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although made in the utmost exercise 
of good faith, can be at as great a 
variance as the limits of general law 
will allow without there being any real 
distinction in the crime or the criminal. 


lorida’s first official interest in 

sentencing guidelines dates 

back to the winter of 1977 
with the appointment by the chief justice 
of the Florida Supreme Court of a 
committee “to examine the extent and 
causes of sentence disparity and to 
explore the variety of sentencing alter- 
natives available—judicial, legislative and 
administrative—to reduce unreasonable 
sentence variation.”3 The committee stud- 
ied various determinate sentencing 
alternatives such as: sentencing review 
panels, sentencing counsels, appellate 
review of sentences, and various com- 
binations of these proposals. The com- 
mittee was not predisposed to the 
assumption that the state’s existing sen- 
tencing pattern was inadequate.‘ At the 
time, little empirical data existed on the 
extent of sentencing disparity in Florida 
courts. There was no requirement that 
a sentencing court provide its reasons 
for imposing any particular sanction nor 
announce what criteria were considered 
or to what extent. No means to collect 
sentence-related data on a statewide basis, 
other than a physical review of court 
documents, was available. 

Even though the existence of sentenc- 
ing disparity had not been proven to 
an objective standard, it was frequently 
acknowledged. Instances of disparity in 
sentencing could be observed on a local 
level. The conclusion that there was 
disparity on a statewide basis had to 
follow. The system provided judges of 
varying sentencing attitudes unfettered 
discretion, within the limits of general 
law, as to the type and length of punish- 
ment to be imposed and provided no 
formal review process. This is not an 
indictment of judges but a realistic 
appraisal of the results that were possi- 
ble under indeterminate sentencing. 

Although the committee conceded that 
a certain amount of unwarranted sen- 
tencing variation existed, it concluded 
that a considerable amount of the 
“observed variation properly reflects the 
societal mores and attitudes toward crime 
within individual jurisdictions and the 
varying degrees of seriousness of a par- 
ticular offense.”5 


The committee ultimately endorsed, 


[I]n principle, the exercise of judicial dis- 
cretion in the sentencing process. However, 
in order to achieve a greater degree of consis- 
tency and fairness in the sentencing process 
throughout the state, the committee recom- 
mends the development and implementation 
of structured sentencing guidelines in com- 
bination with a sentence review panel that 
would operate within the sentence parameters 
prescribed by the Legislature.® 


In September 1979, the Office of the 
State Courts Administrator was awarded 
a grant to test the feasibility of develop- 
ing and implementing sentencing guide- 
lines in a multijurisdictional setting and 
“to evaluate the effectiveness of sentenc- 


ing guidelines as a mechanism for enhanc- 
ing sentencing consistency across different 
jurisdictions within the state.” 

Four circuits were selected to partici- 
pate in the study: the Fourth Judicial 
Circuit (consisting of Duval, Clay, and 
Nassau counties); the 10th Judicial Cir- 
cuit (Polk, Hardee, and Highlands 
counties); the 14th Judicial Circuit 
(Holmes, Jackson, Washington, Bay, 
Calhoun, and Gulf counties); and the 
15th Judicial Circuit (Palm Beach 
County). Selection of the four jurisdic- 
tions was based on a number of factors 
including: (1) the availability of sentenc- 
ing related data from court records, 
pre- and post-sentence investigation 
reports and prior admission summaries; 
(2) the ratio of pre-sentence investiga- 
tion reports to sentencing decisions; (3) 
the test design requirement to have a 
mixture of urban, suburban, and rural 
felony cases; (4) the desire to have a 
geographical distribution reflective of the 
varying social and political attitudes 
within the state; and perhaps most 
importantly, (5) a commitment from the 
trial judges in each circuit to consult 


20 THE FLORIDA BAR JOURNAL/FEBRUARY 1987 


the guidelines in their sentencing deci- 
sions during the year-long implementa- 
tion period.’ 

Since the direct review of sentences 
was not then a part of Florida’s appeal 
process, such a review process could 
not be implemented in only four cir- 
cuits.2 The Sentence Study Committee 
had recommended implementation of sen- 
tencing guidelines in conjunction with 
a review by a panel of circuit judges.!° 
Additionally, the guidelines to be applied 
were not prescriptive and called only 
for a commitment from the judges in 
the four test circuits to consult the guide- 
lines in their sentencing decisions during 
the year-long implementation period.!! A 
judge operating under this test program 
was presented with a scoresheet which 
listed various factors constituting a “basic 
minimum of information necessary to 
indicate the ‘usual’ penalty which had 
been imposed in similar cases.”!2 Judges 
were required to list reasons for deviat- 
ing from the sentences recommended. 

Based on the progress of the Multi- 
jurisdictional Sentencing Guidelines 
Project, then Chief Justice Alan Sundberg 
was able to report to the Florida Legis- 
lature that he was in accord with the 
recommendations of the Sentencing 
Study Committee concerning the devel- 
opment and implementation of structured 
sentencing guidelines.'3 The chief justice 
reported that although there was diffi- 
culty in measuring the decrease in sen- 
tence disparity due to the use of 
guidelines, such use “will eliminate a 
considerable amount of unwarranted vari- 
ation simply because only certain 
objectively quantifiable variables can be 
considered in the sentencing process with- 
out the trial judge specifically enumerat- 
ing other factors he deems worthy of 
consideration.”!4 

The report recommended the estab- 
lishment of a sentencing commission to 
be created by statute and be charged 
with the responsibility for the develop- 
ment and periodic revisions of statewide 
guidelines. !5 

The next step in the process was 
achieved when legislation was passed 
creating the Sentencing Guidelines Com- 
mission.'6 Governor Bob Graham signed 
Ch. 82-145 into law on April 7, 1982. 
Therein, the legislature expressly recog- 
nized that disparity in sentencing prac- 
tices existed because of the discretion 
given to trial judges, leading some judges 
to give longer or shorter sentences than 
others for the same crime committed 


| 


in different localities.!7 

The legislature further found it to be 
in the public interest for a system of 
sentencing guidelines to be developed 
and implemented on a statewide basis; 
and in furtherance of that goal, it was 
necessary for the legislature and the 
courts to join together in a cooperative 
sentencing reform effort aimed at assur- 
ing certainty of punishment for the guilty 
and equality of justice for all.'8 


he recurring theme behind the 

development of sentencing 

guidelines has been the estab- 
lishment of equity in sentencing through 
the reduction of unwarranted variation 
in sentencing practices. The method 
implemented has required that the previ- 
ously unfettered discretion to impose 
any sanction within the boundaries of 
general law be channelled through an 
objective scoring system. This system 
identifies and weighs specific offense- 
related and offender-related criteria, 
thereby reducing subjective evaluation 
and application.!9 Additionally, by iden- 
tifying and weighing criteria, the oppor- 
tunity to establish a consistent sentencing 
policy through application, evaluation 
and revision is created. The basic assump- 
tion underlying the guidelines concept 
is that while judges in individual 
jurisdictions are making sentencing deci- 
sions on a case-by-case basis, they are 
simultaneously and as a byproduct 
making decisions on the policy level.?° 


The value of objective criteria to the 
perception, as well as achievement of, 
equity in sentencing needs no further 
explanation. The need to establish a 
consistent sentencing policy is similarly 
self-evident. If these goals are desirable, 
why is there such constant and bitter 
criticism of the means to achieve them? 

An easy answer would be simply to 
accuse trial judges, prosecutors and 
defense attorneys of reacting poorly to 
the loss of discretion to fashion individ- 
ualized punishments. Although there was 
some hostility aroused by the change 
in the exercise of discretion, the crit- 
icism is more than the adverse reaction 
to a loss of discretion. When the discre- 
tion to fashion individualized sanctions 
is replaced by an objective set of stan- 
dards, there is the substantial possibility 
that the standards chosen will not be 
met with unanimous approval. The stan- 
dards may or may not parallel the con- 
siderations previously applied by trial 
judges and are not, by nature, suscepti- 
ble of being changed on a case-by-case 
basis. 

The criminal justice system is adver- 
sarial in nature. The expectation that all 
participants will be satisfied with the 
present identification and weighing of 
sentencing criteria ignores the relation 
the participants have to each other and 
their community as well as their expecta- 
tions in individual cases. Even though 
the guidelines are based to a large extent 
on historical sentencing practices,?! this 
does not lessen the perception in indi- 
vidual cases that sentencing criteria are 


better evaluated at a local level than 
on a statewide basis. However, if there 
is to be uniformity of application on a 
statewide basis, discretion at the local 
level cannot be exercised without limita- 
tions. To allow for individualized sanc- 
tions to be fashioned without regard 
to objective standards would not be 
consistent with the goal of equity in 
sentencing. Individualized sentences might 
be more responsive to individual and 
local concerns but would not implement 
or promote a consistent policy for sen- 
tencing criminal offenders. 

In reaction to the dissatisfaction with 
the standards chosen, attention has been 
shifted from the objective structure that 
will be applied in the majority of cases 
to the search for a reason to apply in 
the minority of cases that may require 
a departure. Since the Sentencing Guide- 
lines Commission has chosen not to 
endorse a “laundry list” of reasons to 
depart, the bulk of appellate review of 
departures has involved a confusing 
analysis, on a case-by-case basis, of the 
sufficiency of reasons relied upon to 
depart. Although precedent is being estab- 
lished gradually, the confusion gene- 
rated in the case law has strengthened 
the perception that the present format 
of guidelines sentencing is unworkable. 

The objections to the limits on the 
exercise of discretion, as well as the 
sufficiency of the objective system for 
evaluating sentence-related criteria, will 
probably continue and may, through 
time, further undermine support for con- 
tinuation of this joint sentencing reform 


SURVEILLANCE in FLORIDA 


PRIVATE DETECTIVE AGENCY LICENSE #GA-00-02109 


* Surveillance 
* Backgrounds 
* Locates 

* Activities Checks 
* Financial & Assets 


* Heavy Special Investigation 


OFFICES STATEWIDE 


Claims Verification, Inc. 
Post Office Box 5566 


Ft. Lauderdale, FL 33310-5566 
(904) 398-4990 800-562-2837 


THE FLORIDA BAR JOURNAL/FEBRUARY 1987 


effort sufficiently to spell the end of 
sentencing guidelines. The failure to recog- 
nize the value of uniform application 
of punishment by merely focusing on 
problems with guidelines implementa- 
tion will work to diminish the quality 
of justice dispensed in our criminal 
courts. An alternative to the negative, 
potentially destructive groundswell of crit- 
icism is to examine the shortcoming of 
the present system and to direct atten- 
tion to participation in the revision pro- 
cess. The revision process can and will 
function if the individual factions within 
the criminal justice system will put some 
of the energy currently spent on lament- 
ing their perception of the current state 
of affairs into a constructive appraisal 
of the need for revision. 

The guidelines are designed to be flex- 
ible and can accommodate changes in 
statutory definitions of crime and mea- 
surement of sanction. The guidelines will 
also accommodate changes in the proce- 
dure by which criteria are evaluated and 
applied. More focus on the process of 
establishing recommended punishment is 
needed. Constantly seeking a reason to 
support departure begs the question of 
the sufficiency of the process of estab- 
lishing recommended punishments and 
ignores the potential for revision. If we 
are to commit to standards for sentenc- 
ing, more attention should be directed 
to perfecting standards and not solely 
at means to deviate from the punish- 
ment recommended by the application 
of those standards. The guidelines can 
be fashioned to be harsh, moderate, or 
lenient. The overriding value is not in 
the relative degree of punishment but 
in the equal application of punishment. 


o matter what policy may 
ultimately emerge, the goal 
of equity in sentencing must 
not be abandoned as too great a task. 
The expectation of fairness must not 
become a broken promise. The means 
to achieve equity in sentencing and to 
reduce unwarranted variation exist. The 
fact that 81 percent of all guidelines 
recommended sentences are ultimately 
imposed indicates the potential for reach- 
ing these lofty goals.22 
The guidelines are by no means per- 
fect but are infinitely preferable to a 
system that allows for unequal applica- 
tion of punishment. The situation is 
not hopeless, nor are the problems being 


encountered incapable of solution. For 
this system of determinate sentencing 
to become an accepted and workable 
reality, a cooperative effort will be 
required. The willingness of those who 
now complain to participate actively in 
evaluation and revision may be the 
determining factor. 

The criminal justice system cannot 
afford to lose the opportunity to partici- 
pate in the formulation of a consistent 
sentencing policy offered by the imple- 
mentation of sentencing guidelines. The 


... the goal of equity 
in sentencing 
must not be abandoned 
as too great a task 


frustrations being experienced are not 
a sufficient justification to abandon hope. 
The three-year plus period of imple- 
mentation has provided a sufficient base 
of experience upon which to fashion 
revisions to ease the frustrations that 
exist and to establish a working system 
that assures uniform application of pun- 
ishment. It is a challenge that should 
be accepted and not sidestepped. The 
guidelines are at a critical juncture. A 
choice must be made. The result achieved 
will to a large extent determine whether 
equity in sentencing will be possible in 
Florida. The policy of equality of justice 
for all endorsed by the legislature? will 
not be achieved where the response of 
the bench and bar is either silence or 
negative resistance to the mechanism 
implemented. Too much effort has been 
expended to date to simply sit back and 
hope that sentencing guidelines self- 
destruct. The goals to be achieved are 
considerable, and the effort expended 
to reach them should be no less. BJ 
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of Fla. 
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The ‘No-Show’ Defendant 


An Examination of Florida’s Bail-Jumping Statute 


n 1985, the Hillsborough County 

State Attorney’s Office instituted 

a policy of filing “bail-jumping” 
charges in those cases where a criminal 
defendant failed to appear for his court 
date after having been released from jail 
subsequent to his initial arrest. This pro- 
cedure was opposed by the defense bar, 
and both sides soon discovered that there 
was a significant lack of case law to aid 
them in their trial preparation 

F.S. 843.15 (1985) states that: 

(1) Whoever, having been released pursuant 
to Chapter 903, willfully fails to appear before 
any court or judicial officer as required ... 
shall: 

(a) If he was released in connection with 
a charge of felony or while awaiting sentence 
or pending review by certiorari after conviction 
of any offense, be guilty of a felony of the 
third degree, . . . or; 

(b) If he was released in connection with 
a charge of misdemeanor, be guilty of a misde- 
meanor of the first degree. . . . 


An examination of appellate decisions 
concerning this statute reveals less than 
20 reported cases since 1969, when the 
law was adopted in its present form. There 
are two possible explanations for this 
relatively small number of decisions. First, 
few such cases may actually be filed 
because the prosecutor is content with 
the defendant, once reapprehended, serv- 
ing the rest of the time before his next 
court date in jail. Second, because failure 
to appear is a derivative of another sub- 
stantive crime, its disposition is often 
bargained for with either concurrent time 
or dismissal in exchange for a plea to 
the underlying offense. 

Florida’s statute, however, is a viable 
entity, which should not be overlooked 
by the criminal bar. This article examines 
the elements of the statute, the evidence 
necessary to obtain conviction, and the 
potential problems caused by the use of 
defense counsel as state witnesses. 

Although F.S. 843.15 is often referred 
to as the “bail-jumping” statute, it should 
more properly be called “failure to 
appear” since it applies equally to de- 
fendants who have posted bond and to 
those who have been released on their 
own recognizance. King v. State, 401 
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So.2d 931 (Fla. Ist DCA 1981).! It also 
applies to defendants who absent them- 
selves during the course of their trial. 
Howard v. State, 457 So.2d 1153 (Fla. 
2d DCA 1984). The two key elements 
that must be proved are that the defendant 
was given notice (whether or not it was 
actually received), and that his failure 
to appear was willful. 


The Notice Requirement 

The first question that may come into 
contention in a failure to appear prose- 
cution is whether the defendant was noti- 
fied of the court date that he is now 


being prosecuted for missing. It is clear 
that if no notice was given, there can 
be no conviction, since a person cannot 
be held to have willfully violated an order 
of which he could not have been aware. 
Lewis v. State, 380 So.2d 1191 (Fla. 5th 
DCA 1980). However, the state does not 
have to prove that notice was received. 
If the prosecutor can show that the 
defendant engaged in “a deliberate course 
of conduct ... to avoid receiving such 
notices,” he will be able to obtain a con- 
viction. McGee v. State, 438 So.2d 127, 
130 (Fla. Ist DCA 1983). 

The court in McGee cited to many 


cases decided under the federal statute, 
18 U.S.C. §1346, which contains wording 
similar to the Florida law and can thus 
be persuasive authority for Florida 
courts.2 A reading of these cases makes 
clear that actual notice is not required 
in order to sustain a conviction. U.S. 
v. Clemons, 676 F.2d 124 (5th Cir. 1982). 
When faced with a defendant’s claim of 
lack of notice, the courts have looked 
to such factors as the defendant’s travel 
out of state under an assumed name, 
his failure to disclose his whereabouts 
to his family or to his lawyer, the fact 
that the notice was sent to the address 


listed by the defendant when his bond 
was posted, and evidence that the defend- 
ant violated other conditions of his 
bond. U.S. v. Bright, 541 F.2d 471 (Sth 
Cir. 1976), cert. den. 430 U.S. 935. The 
Eighth Circuit, perhaps, phrased this posi- 
tion best when it stated that a defendant 
“by willfully becoming a fugitive from 
justice is in no position to complain about 
not personally receiving notice of the date 
of the trial.” U.S. v. DePugh, 434 F.2d 
548, 551 (8th Cir. 1970), cert. den. 401 
US. 978. 

While this idea seems straightforward, 
a problem arises if a notion of “fault” 


enters into the determination of whether 
a defendant who did not receive notice 
can be convicted under the statute. These 
facts were addressed in U.S. v. Cohen, 
450 F.2d 1019 (Sth Cir. 1971). In his 
final instruction to the jury, the trial 
judge stated: “No question he never got 
the notice. Was it his fault that he didn’t 
get the notice or not? If it was his fault, 
then he is guilty.” /d. at 1021. The Fifth 
Circuit reversed Cohen’s conviction, stat- 
ing that “[hJe may not be convicted if 
his failure to receive notice was because 
of honest mistake, misunderstanding or 
accident which is his fault.” Jd. at 1022. 
Under Florida law, “willfulness” indicates 
an intent to do a particular act and 
requires a degree of purposeful behavior 
beyond mere “fault.” Linehan v. State, 
442 So.2d 244 (Fla. 2d DCA 1983), aff'd 
476 So.2d 262 (Fla. 1985). 

While it is clear that the prosecution 
must introduce evidence that notice was 
sent, it cannot rely solely on this evidence 
and court records that indicate the 
defendant failed to appear to sustain its 
burden of proof. U.S. v. James, 440 
F.Supp. 1137 (D.Md. 1977); U.S. v. 
Wilson, 631 F.2d 118 (9th Cir. 1980). 
In order to defeat a motion for judgment 
of acquittal, the state must affirmatively 
show that defendant’s failure to appear 
was a result of willful acts which either 
prevented him from receiving the notice 
of his court date, or which led him to 
dishonor it. 


Willfulness 

Since the state needs to prove more 
than mere notice and nonappearance, the 
next area of inquiry is the type of evi- 
dence necessary to satisfy the burden of 
showing willfulness. There have been only 
two Florida cases on this question. In 
Bankston vy. State, 279 So.2d 326 (Fla. 
2d DCA 1973), the defendant failed to 
appear at his arraignment and was 
rearrested approximately five months 
later. Between the time of his original 
arrest and the arraignment he had trav- 
eled to New York to face criminal charges 
and was released from there prior to 
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the date of his Florida arraignment. In 
affirming his conviction, the Second 
District noted that Bankston had failed 
to stay in touch with his bondsman and 
that he had neglected to tell him that 
he had traveled to New York. 

The other Florida case, Perkins v. State, 
438 So.2d 873 (Fla. Ist DCA 1983), also 
affirmed a failure to appear conviction 
based, at least in part, on testimony from 
the bondsman that he had explained the 
conditions of the bond to the defendant 
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and had talked to him the day before 
the trial that the defendant had missed. 
Much more detail regarding willfulness 
can be found in the federal cases.3 Four 
circuits have wrestled with the question 
of the type of intent required to support 
a conviction. In U.S. v. Hall, 346 F.2d 
875, 879 (2d Cir. 1965), cert. den. 382 
U.S. 910, the Second Circuit cited with 
approval the following jury instruction: 
There is no requirement that he has to know 
there is a law that makes it a crime to jump 
bail. All he has to do here to act willfully 
is to act freely, to act voluntarily, with a 


deliberate purpose of not being in this court- 
house when he is supposed to be here. 


This general intent language was fol- 
lowed in the Seventh Circuit in U.S. v. 
Sherwood, 770 F.2d 650, 654 (7th Cir. 
1985), the court noting that “this defini- 
tion gives willful an ordinary, everyday 
meaning rather than a legalistic meaning 
that incorporates the notion of specific 
intent.” 

A different view has been expressed 
by two other circuits. The Ninth Circuit, 
in reversing a bail-jumping conviction, 
stated that “Willfulness requires a specific 
intent to do something the law forbids; 
a general intent to commit the proscribed 
act is not enough.” U.S. v. Wilson, 631 
F.2d at 119 (9th Cir. 1980). However, 
this statement can be considered as dicta, 
since the court was addressing a trial 
record that contained no evidence beyond 
notice and mere nonappearance. A record 
with these facts alone would likely not 
support a conviction even in a circuit 
that adheres to a general intent standard. 

The First Circuit, quoting the Wilson 
opinion, adopted the specific intent 
standard when it affirmed the conviction 
in U.S. v. Wells, 766 F.2d 12 (Ist Cir. 
1985). The fact that the defendant was 
living outside the court’s jurisdiction under 
an assumed name provided the court with 
sufficient evidence of specific intent. 

While Florida appellate courts have 
not addressed this question of intent with 
regard to the failure to appear statute, 
it is probable that they would adopt a 
general intent criteria. This would be in 
line with the reasoning of Linehan v. 
State, 442 So.2d 244, 247 (Fla. 2d DCA 
1983), aff'd 476 So.2d 1262 (Fla. 1985), 
when, in an arson case, the Supreme 
Court of Florida held that the use of 
the word “willfully” without more indi- 
cated “only that the person must have 
intended to do the act and serve[s] to 
distinguish that conduct from accidental 
(noncriminal) behavior or strict liability 
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crimes.” This differentiates these crimes 
from specific intent crimes, where there 
must be found an intent other than, or 
in addition to, the intent to do the act 
itself (e.g., burglary, aggravated assault). 
Not only do general intent crimes require 
a lower standard of proof, but they also, 
as in Linehan, prevent the use of a volun- 
tary intoxication defense. 

Regardless of the standard to be 
applied, the courts have used certain fact 
patterns to prove the element of willful- 
ness. As one court wisely observed, “[{I]n 
common experience circumstantial evi- 
dence is most likely to be the only evidence 
of a subjective state of mind.” U.S. v. 
Wetzel, 514 F.2d 175 (8th Cir. 1984), 
cert. den. 423 U.S. 844. It is important 
to note that the evidence used often con- 
sists of acts that have occurred after the 
crime (i.e., the failure to appear), has 
been committed. The use of an alias when 
finally apprehended has been sufficient 
to show willfulness. U.S. v. Willis, 647 
F.2d 54 (9th Cir. 1980) (reversed on other 
grounds) and U.S. v. Yates, 698 F.2d 
828 (6th Cir. 1982), cert. den. 103 S.Ct. 
1532. Other factors sufficient for con- 
viction are leaving the country, U.S. v. 
Smeaton, 762 F.2d 796 (9th Cir. 1985), 
and changing one’s appearance by shav- 
ing off a mustache and shortening and 
dying the hair, U.S. v. Phillips, 625 F.2d 
543 (Sth Cir. 1980). 

The length of time that the person 
has remained a fugitive has also been 
considered, sometimes negating what 
might have originally been a legitimate 
excuse. For example, in U.S. v. Washam, 
529 F.2d 402 (Sth Cir. 1976), the defendant 
called the court on the morning of his 
arraignment and stated that he had car 
trouble. While that might have been true, 
his conviction was affirmed because he 
was not heard from until his arrest five 
months later. Similarly in Willis, the 
defendant was a fugitive for seven months 
from the time he failed to appear for 
the second day of his trial. That, coupled 
with his use of a false identity, sufficed 
to show that his absence was willful. 


The Attorney as Witness 

One final and critical matter that should 
be considered by both prosecutors and 
defense attorneys is the use of the 
defendant’s attorney in the original pro- 
ceeding as a key witness in the govern- 
ment’s failure to appear prosecution. 
Federal courts have uniformly held that 
a lawyer’s testimony that he told his client 
of the missed court date is admissible 
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since such communications are not priv- 
ileged. See, e.g., U.S. v. Bourassa, 411 
F.2d 69 (10th Cir. 1969), cert. den. 396 
U.S. 915; U.S. v. Freeman, 519 F.2d 
67 (9th Cir. 1975). However, conflict dif- 
ficulties may arise if the same counsel 
is now representing the defendant in the 
failure to appear prosecution. 

While the Ninth Circuit in Freeman 
saw no error in allowing defendant’s 
present counsel to testify where an asso- 
ciate counsel represented the defendant 
during the attorney’s testimony, a similar 
set of circumstances caused the Fifth Cir- 
cuit to reverse the dismissal of a habeas 


One critical matter that 
should be considered is the 
use of the defendant’s 
attorney in the original 
proceeding as a key witness 
in the government’s failure 
to appear prosecution 


petition in Uptain v. U.S., 692 F.2d 8 
(Sth Cir. 1982). Even though other coun- 
sel cross-examined him, the court held 
that the defendant’s attorney had been 
placed in a situation that was adverse 
to the interests of his client, whose only 
defense was his alleged failure to receive 
notice: “Counsel could not possibly have 
been an effective advocate when the aim 
of his primary argument to the jury should 
have been to diminish the weight, if not 
the credibility, of his own testimony.” 
Id. at 10. The better practice is the appoint- 
ment of separate counsel in these situa- 
tions. 

Although the federal courts appear to 
be uniform concerning the lack of priv- 
ilege, attorneys involved in failure to 
appears cases should take note of two 
cases that addressed the specific nature 
of the testimony that can be elicited. 
In Freeman, the court reversed a bail- 
jumping conviction because the only 
evidence of willfullness came in the form 
of hearsay: “[C]Jounsel was not asked 


whether he had advised appellant of the 
order that she appear on May 20th; 
instead he was asked. whether, on that 
date, he had stated to the court that 
he ‘had done so.” 519 F.2d 67, 69. 

The decision implied that the first 
question would be proper and may have 
provided the necessary direct evidence 
for conviction. 

The most thorough decision rendered 
on this question came from a federal 
case arising in the Southern District of 
Florida, In re Grand Jury Subpoena, 
765 F.2d 1014 (11th Cir. 1985); modified , 
788 F.2d 1511 (11th Cir. 1986). During an 
investigation concerning his former client’s 
bail jumping, an attorney refused to answer 
questions involving conversations with his 
client. The 11th Circuit ruled that the 
attorney must tell the grand jury if he told 
his client about the court date and the 
manner by which such communications 
were made. But the court held that he did 
not have to answer the question: “What did 
you say to or tell your client about the 
notice to surrender?” since “fi]t takes only 
a little imagination to recognize the 
numerous. possible answers that would 
involve legal advice of the most sensitive 
nature.” 765 F.2d at 1018. 

This decision is puzzling. If an “attor- 
ney’s message to his client concerning 
the date of a trial is not a privileged 
communication,” U.S. v. Clemons, 676 
F.2d 124, 125 (Sth Cir. 1982) (Florida 
case), then there is no reason why the 
contents of that communication should 
be excluded from evidence. 

Further, if the client came to the lawyer 
for advice concerning nonappearance, 
such a communication could easily fall 
outside the privilege, as a conversation 
dealing with the commission of a future 
crime. U.S. v. Gordon-Nikkar, 518 F.2d 
972, 975 (Sth Cir. 1975) (conversations 
dealing with plans to commit perjury not 
privileged). The U.S. Supreme Court 
affirmed this principle in Nix v. Whiteside, 
106 S.Ct. 988 (1986), holding that a 
defendant was not denied his sixth amend- 
ment right to counsel because his attorney 
advised him that, should he testify falsely 
at trial, the lawyer would probably be 
called by the prosecution to impeach that 
testimony. 

This idea of future crime should not, 
however, be stretched too far in Florida. 
While the federal rule speaks in general 
terms,‘ the Florida Evidence Code specif- 
ically denies the existence of a privilege 
when “[t]he services of the lawyer were 
sought or obtained to enable or aid 


anyone to commit or plan to commit 
what the client knew was a crime or 
fraud.” F.S. 90.502(4)(a) (1985) [Empha- 
sis supplied]. This qualifying language 
may limit the scope of the prosecutor’s 
inquiry unless he can establish that the 
client knew (or should have known) that 
failure to appear is a crime and that 
he retained counsel to aid him in this 
endeavor. As yet, no Florida appellate 
court has addressed this particular issue. 


Conclusion 

Florida’s failure to appear statute seems 
to be under-utilized. With jail over- 
crowding causing ever-increasing pressure 
on courts to release defendants awaiting 
trial, more failure to appear charges may 
be filed and ultimately litigated. Prose- 
cutors and the defense bar need to be 
aware of the issues discussed here in order 
to prepare these cases properly. BJ 


1“[Tjhe fact that the defendant failed to 
keep his word that he would appear as ordered 
does not allow him to also escape a prosecution 
simply because he did not have either a cash 
bond or a surety company.” 401 So.2d 931. 

2 Under the federal law, the government must 
show that the defendant knowingly failed to 
appear. The difference between this term and 
“willfully” is not significant, especially since 
the federal courts often use the term “willful” 
in discussing the federal statute. 

3 For a capsule summary of the leading cases, 
see Annot., 66 A.L.R. Fed. 668 (1984). 

4“Except as otherwise required ... the priv- 
ilege of a witness, person, government, State, 
or political subdivision thereof shall be gov- 
erned by the principles of the common law 
as they. may be interpreted by the courts of 
the United States in the light of reason and 
experience.” FED.R.Evip. 501. 
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n today’s business and professional 
world, the computer is everywhere. 
Lawyers use computers; clients use 

computers; and in order to acquire the 

necessary equipment, software, and ser- 
vices, they all have to enter into contrac- 
tual relationships. 

The decision to acquire a new com- 
puter, or upgrade an existing system or 
software, is one fraught with technolog- 
ical complexity, economic analysis and 
legal considerations. In order to evaluate 
the legal aspects of the transaction, and 
properly counsel clients, the attorney must 
be thoroughly familiar with the contrac- 
tual areas involved. In this article, I will 
discuss from my own personal viewpoint 
some of the legal and practical consider- 
ations that should be addressed by the 
prospective user who is ready to take 


software and services. 

In more than a dozen years in practice 
representing computer vendors and users, 
I have seen many contented vendors and 
many satisfied users. On the other hand, 
I have also seen many irate vendors and 
many disgruntled, disappointed users. The 
single biggest source of problems between 
the buyer and seller is simple misunder- 
standing between: the parties. However, 
misunderstandings are not inevitable; they 
can be prevented if the parties are prop- 
erly prepared. 

The purpose of contracts and contract 
law is to reach a meeting of the minds 
between the parties. So many of the prob- 
lems commonly encountered by the com- 
puter buyer, particularly the inexperienced 
user, can be eliminated if only he knows 
what questions to ask, takes the time 
to obtain satisfactory answers, and acts 
intelligently upon his newly gained knowl- 
edge. This article will provide some help- 
ful information that can be used by the 
customer when first approaching a vendor 
about buying or leasing a computer 
system. 


the step to acquire computer equipment, } 


Contracting for 
Computer Equipment, 
Software and Services 


by David Ellis 


Preliminary Matters 

From the first, every potential buyer 
should heed the Latin phrase “caveat 
emptor,” or buyer beware. The vendor 
is not in business to protect the customer; 
he is in business to sell computers. Often 
the seller’s interests coincide with the 
buyer’s, in which case both parties are 
satisfied (or sometimes dissatisfied). At 
other times, however, there is an adver- 
sarial relationship; thus, it is up to the 
buyer to induce the seller to share his 
interests and his risks in order to provide 
an incentive for the vendor to do every- 
thing in his power to make the newly 
acquired computer system work. 


In the prepurchase period, the buyer 
should attempt to find out all he can 
about the seller’s products. A reputable 
seller will likewise attempt to find out 
a great deal about his customer’s business 
in order to fashion a suitable system. 
Once the hardware has been configured 
and the software chosen, a period of 
negotiation will follow regarding price, 
delivery and terms and conditions of sale. 
These terms constitute the contract regard- 
less of whether they are concluded by 
handshake, letter, purchase order, single 
page fine print sales order, or 40-page 
single-spaced contract with multiple 
exhibits. 

The buyer, if smart, and the vendor, 
if reputable, will enter into a written 
contract for the purchase of the system. 
Everything relating to the purchase should 
be set forth in writing, including terms 
of payment, delivery schedules, and 
warranties and service obligations of the 
seller. The specific equipment, with model 
numbers and unit prices, should be stated, 
as. well as accurate descriptions of the 
software, including pertinent modules, 
type and size of media, and documenta- 
tion. 

I recommend that the parties attach 
all requests for proposal, proposals, bro- 
chures, data sheets, specifications, descrip- 
tive literature, letters and memos relating 
to the purchase of the system to the 
contract, or to incorporate specifically 
and accurately these documents into the 
contract by reference. Often the buyer 
is, or believes he has been, promised 
that the system will perform certain 
specific functions or that peripheral equip- 
ment will run at particular speeds or 
data throughput. Later the seller says 
that he never said it, or that he qualified 
or conditioned it, or that his salesman 
was unauthorized to make the representa- 
tions. 

The buyer should ask as many ques- 
tions as he can think of and insist on 
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answers he can understand. The time 
to clarify any misapprehensions is before 
the system is installed and the buyer 
finds that it does not work the way he 
thought it would. He should not let the 
vendor snow him with buzz words—if 
he does not understand the vendor, he 
should say so and ask him to explain 
it again slowly. 


Specific Provisions 

A number of specific provisions should 
be examined carefully and understood 
by the buyer before proceeding. Among 
the most important are the seller’s 
warranties. For example, the buyer should 
determine what warranties the seller is 
providing, whether they are his alone, 
or whether he is simply passing through 
warranties of the manufacturer. 

What is the duration of the warranties? 
When do they begin? What do they cover? 
Some warranties cover parts and labor, 
while others cover only parts. Some cover 
on-site service without charge, while 
others require the buyer to ship or carry 
in the unit for repair. Are loaner units 
available to minimize downtime? What 
are the seller’s policies and charges for 
providing maintenance service after expira- 
tion of the initial warranties? 

Another critical point to consider is 
the payment schedule. Generally, I advise 
the buyer to pay in installments with 
as little up front as possible, and to 
hold something in reserve until the end. 
Most vendors will ask for a substantial 
down payment, usually upon placing the 
order and signing the contract to cover 
equipment acquisition costs. This prac- 
tice is normally quite legitimate. By the 
same token, there is no reason the seller 
should get full payment in advance, par- 
ticularly for a computer system that may 
need a certain amount of testing, adjust- 
ing and even modification after installa- 
tion. 

In structuring a payment schedule, 
some portion of the price should be paid 
when the system is ordered, more when 
it is delivered and/or installed, and the 
balance paid upon system acceptance. 
Acceptance does not occur when the 
vendor delivers the box, plugs it in, and 
lights start flashing. Acceptance means 
that the system is operating when it is 
processing the customer’s data the way 
it was represented by the seller. 

Before the system is delivered, even 
before the contract is signed if possible, 
the parties should sit down and establish 
acceptance criteria, i.e., a detailed specifica- 
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tion of what the system should be able 
to do and the functions it will perform. 
A reasonable period of time after installa- 
tion should constitute the acceptance test 
period, during which time the system 
will be tested against the acceptance cri- 
teria to determine whether it meets the 
specification. 

Typically, the buyer will operate a new 
computer system in parallel with his cur- 
rent system, be it manual, time shar- 
ing/service bureau, or existing computer. 
Only after he establishes that the new 
system functions without error during 
the entire acceptance test period, say 30 
or 60 days, and that it is capable of 
replacing the current system, should the 
buyer pay the final installment. The reason 


(to honor his warranties and provide ser- 
vice). Furthermore, there will often be 
a “hell or highwater” clause under which 
the third party’s right to receive payment 
is transferred to him free of all defenses, 
setoffs, or counterclaims that the cus- 
tomer may have against the vendor for 
failure to provide service under the con- 
tract. The customer is thus required to 
pay every month come “hell or highwater” 
which means, in effect, that even if the 
computer system is completely inoperative 
the customer is still obligated to make 
payments every month. 

Anyone who is thinking of leasing or 
buying a computer on an installment basis 
should read the contract carefully for 
assignment clauses containing such lan- 


Before the system is delivered, even 
before the contract is signed if possible, 
the parties should sit down and establish 
acceptance criteria 


is obvious— until final payment, the seller 
shares the buyer’s interest in having a 
properly functioning system, since not 
until then will he get paid. 

Sometimes a customer finds it advan- 
tageous to lease a computer system or 
buy it on an installment basis instead 
of buying it outright. One common arrange- 
ment is called a full payback lease or 
lease/ purchase by which the customer 
makes monthly payments and takes title 
at the end of the term, sometimes with 
a relatively small additional final pay- 
ment. This type of arrangement is not 
a true lease, but rather an installment 
sale. With either the standard operating 
lease or the full payback lease, there is 
at least one potential pitfall of which 
the customer should be aware. 

Frequently in a lease or installment 
sale, the vendor transfers his ownership 
interest in the equipment and software 
to a third party, usually a financial insti- 
tution such as a bank or an independent 
leasing company. Typically, there will be 
language in the contract permitting the 
vendor to assign his rights (to receive 
lease payments) but not his obligations 


guage. Contracts are not cast in concrete, 
and a vendor may be willing to strike 
the language and retain the lease himself 
in order to make the deal. Here, as in 
many other areas of law and life, it does 
not hurt, nor cost anything, to ask. 


Software Acquisition 

Software acquisition is essentially sim- 
ilar to hardware acquisition but with cer- 
tain additional areas of concern that must 
be considered. Software is usually not 
purchased outright, except in the limited 
case of custom programming which is 
discussed later in this article. Instead soft- 
ware is licensed to the user by the owner, 
who is usually the author and developer 
of the software and may be a one-man 
programmer writing on a microcomputer 
in his garage, or a large corporate soft- 
ware house employing platoons of pro- 
grammers on large scale computer main- 
frames. 

Licensing means that the software 
owner retains all ownership rights to the 
programs, and only gives the user, or 
licensee, the right to use it on his com- 
puter, usually on a nonexclusive and 


nontransferable basis. The typical license 
agreement restricts the user from disclos- 
ing the programs to other persons, using 
it on more than one computer without 
paying additional fees, or making copies, 
except perhaps one copy for archival pur- 
poses as a backup in the event of loss 
or damage to the disc or tape. (For a 
discussion of the legal basis for licensing 
and protecting software, see “Computer 
Law— A Primer on the Law of Software 
Protection,” 60 Florida Bar Journal, No. 
4, pp 81-84 (April 1986).) 

Before signing a license agreement to 
obtain a particular set of programs, the 
potential licensee should determine needs 
very carefully. He should view the soft- 
ware in action, on the vendor’s machine 
if possible, and better yet, at the site 
of a satisfied user who is actually running 
real data through the system. One of 
the problems with simply viewing a demon- 
stration package at the vendor’s facility 
is that often the demo data base is very 
limited and does not necessarily give a 
valid picture of the speed and efficiency 
of the software when all of the user’s 
customers, suppliers, and employees are 
up and running on the system. If the 
vendor’s references are checked closely, 
these potential deficiencies may be identi- 
fied in advance, as well as the vendor’s 
abilities regarding technical assistance, soft- 
ware support and general customer rela- 
tions. 

In acquiring software, the potential 
licensee should understand precisely what 
he is obtaining. At the minimum he will 
be getting object code, the machine lan- 
guage processed by the computer from 
the disc or tape supplied by the vendor. 
Object code is necessary to run the com- 
puter system, but it may not be sufficient, 
at least not for very long. The user may 
also require source code, i.e., human read- 
able code which the programmer uses 
to write the program and from which 
the object code is derived. Common lan- 
guages which programmers use to develop 
source code are BASIC, COBOL and 
FORTRAN. 

The reason for the necessity of source 
code is that a user’s needs change over 
time but computer programs do not. A 
particular program may be satisfactory 
today to process all of a business’ payroll, 
accounts receivable and general ledger, 
but may not be adequate in six months 
when the business has grown. If the user 
has only object code, he cannot expand 
his system with his business, but is at 
the mercy of the owner of the source 


code to modify the software for him. 
Therefore, it is advisable for the licensee 
to ask for source code with the object 
code, and to pay extra for it if necessary, 
in order to have the ability to modify 
the software or have a qualified program- 
mer do so to meet the changing needs 
of the business. 

Not every software vendor will will- 
ingly part with his source code, since 
to do so makes available to others what 
he may regard as a valuable trade secret. 
As noted above, some vendors charge 
extra for the source code, and include 
very restrictive conditions and penalties 
for disclosure in the license agreement. 
Others refuse to make it available at all 
to users, in which case it is recommended 
that the licensee require the owner to 
place the source code in escrow. 

In an escrow arrangement, the software 
owner deposits the source code (and reg- 
ular updates) with a bank or other 
reputable third party who acts as escrow 
agent with instructions to release the code 
to the user in the event the owner goes 
out of business or otherwise fails or 
refuses to support or modify the software. 
In this way, the licensee is assured of 
access to the current version of the source 
code in the event the owner is unable 
or unwilling to modify the software. 


Custom Software 

Custom software consists of specialized 
programs and modifications and enhance- 
ments to existing programs, written by 
a programmer to perform a particular 
application on a one-time “custom” basis. 
Before a prospective user proceeds to 
negotiate with a programmer to write 
a custom package, he should first step 
back and ask a very basic question—is 


a custom program really necessary to 
accomplish the task at hand? 

These days, with a variety of off-the- 
shelf packages available for a host of 
different applications, the user should 
undertake a diligent search to determine 
whether existing programs can be obtain- 
ed to fulfill his requirements. The advan- 
tages of “ready-made” are obvious—as 
a rule they are less expensive, better doc- 
umented, pretested and debugged and, 
of course, immediately available. Some- 
times, a canned package comes close to 
meeting the user’s needs, but requires 
certain changes to satisfy his require- 
ments fully. 

In such a case the best course of action 
might be for the user to contract directly 
with the software developer to write the 
modifications or enhancements—after all, 
it is the developer who is most familiar 
with the package and is in the best posi- 
tion to make the desired changes effi- 
ciently and expeditiously. However, when 
the software developer is in a distant 
city, it might be desirable to have a local 
programmer familiar with the user’s busi- 
ness make the changes or extensions to 
the software. In the latter case, the user 
must obtain from the owner of the soft- 
ware the source code and the right to 
have an outside programmer modify or 
enhance the program. 

Once custom programming is deter- 
mined necessary, the user and the pro- 
grammer should get together to write a 
clear and comprehensive contract, state- 
ment of work and specification. Among 
the areas they should address are hard- 
ware requirements (type of computer 
system and peripherals), operating system 
and programming language, input require- 
ments (format, speed and error detection), 
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operational performance (run time, re- 
sponse time), output requirements (format 
and content of video displays and screens 
and reports generated), and documenta- 
tion (instructional manuals—are they 
“user friendly?”). 

Structuring the contract in two phases 
is one approach to consider. In the first 
phase, the programmer develops an out- 
line of the project, analyzing the user’s 
need and providing logic diagrams, flow 
charts and subsystems. Once these are 
agreed upon by the user, they would 
be incorporated into the contract specifica- 
tion, and the programmer would proceed 
to the second phase in which the actual 
programming and documentation would 
be generated. 

As the programmer proceeds with the 
project, the user should have the ability 
to monitor his progress, including the 
right to inspect his work at specified 
intervals. In the event the programmer 
abandons the project or is performing 
unsatisfactorily for a period of time, the 
user should have the right to terminate 
the contract for default, and take over 
the work, including hiring a new pro- 
grammer to complete the project. For 
this reason, it is critical for the user to 
remain close to the project and have 
the right to obtain all source and object 


code, flow charts and logic diagrams, 
and documentation generated up to the 
time of default. 

A payment schedule should be estab- 
lished by which an overall contract price 
is agreed upon, with the programmer 
receiving payments in installments upon 
the completion of specified milestones. 
The final installment of the project should 
be paid, not just when the code and 
documentation are delivered, but when 
the software has been accepted by the 
user as meeting all requirements of the 
contract. 

A comprehensive acceptance test plan 
should be agreed to by the parties in 
advance of the project and made a part 
of the contract. Test and live data should 
then be run through the system in 
accordance with the test plan for an 
acceptance period running at least 30 
days and as many as 90 days or more. 
If the system continually meets the require- 
ments of the plan for the specified test 
period, the system is deemed accepted, 
and the final payment is made. 

Once the software is accepted, the pro- 
grammer’s obligations are not necessarily 
at an end. A warranty should be included 
in the contract by which the programmer 
agrees to assist the user for a specified 
period, say 90 days, six months, or a 
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year, in debugging the program and cor- 
recting errors or other deficiencies that 
arise during the operation of the system. 
Consideration should be given to an 
extended warranty or service contract 
under which the programmer, for a fee, 
would agree to be available for continued 
error correction, program enhancement, 
modification and support. 

A final consideration to be addressed 
in the contract is the ownership of the 
software. Ideally, if the user is funding 
the project, he should require the pro- 
grammer to assign to him all rights in 
the programs, documentation and source 
material, including the right to copyright 
the software in the user’s name. For this 
purpose, the contract should make it clear 
that the software is a “work made for 
hire,” title to which rests with the user. 
In some instances it might be appropriate 
for the user to grant the programmer 
a license to use the programs for other 
projects, or to market it, with the user 
sharing in the proceeds of each sale on 
a royalty basis as a means of recovering 
all or part of his costs in the project. BJ 
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General Practice 


The Tax Reform Act of 1986: 
Its Impact Upon Divorce and Separation 


by Leslie J. Barnett and Melvyn B. Frumkes 


Part II 


Prior to the passage of The Tax Reform 
Act of 1986,! sufficient complexity existed 
under the domestic relations laws of 
Florida and the federal tax laws to cause 
practitioners to be extremely careful in 
making financial readjustments among 
divorcing parties. The passage of the Tax 
Reform Act of 1986 (the Act) has added 
a new level of complexity which forces 
practitioners to reconsider the interplay 
of the tax factors as they now exist in 
evaluating the effect of property transfers 
and the payment of alimony in a disso- 
lution of marriage proceeding. 

Other than the issues discussed in Part 
I of this article, which was published 
in the January 1987 issue of The Florida 
Bar Journal, the Act did not directly 
address divorce and marital separations. 
However, many of the other provisions 
of the Act could have major impact on 
alimony, child support, property settle- 
ments, the use of trusts, the use of life 
insurance and the distribution of assets 
from qualified plans of deferred compen- 
sation pursuant to qualified domestic rela- 
tions orders (QDRO’s). This article will 
examine several of these issues. 

Alimony: The after-tax cost of alimony 
paid by a payor spouse will increase in 
direct proportion to the decrease in the 
effective tax bracket of the payor. Clearly, 
under the maximum tax rates in effect 
prior to the effective date of the Act, 
the cost of alimony payments was miti- 
gated by up to 50 percent as a result 
of the deductibility of the payment, thus 
causing the net after tax costs of alimony 
to be diminished. Judges have often heard 
spouses’ counsel argue that the deducti- 
bility of such payments is in effect a 
subsidy to the high bracket taxpayer, 
thus allowing for greater amounts of 
alimony to be paid. The Act brings a 
new perspective to such an argument. 
The highest tax rate applicable to an 
individual’s taxable income in 1987 is 


reduced from 50 percent to 38.5 percent. 

Furthermore, for tax years commenc- 
ing after December 31, 1987, there will 
be only two tax rates: 15 percent and 
28 percent, both of which are significantly 
less than the current 50 percent maximum 
rate applicable in 1986. However, the 
rate differentials are deceptive. For all 
taxpayers in each of the four filing cate- 
gories: (1) single, (2) married, filing jointly, 
(3) married filing separately and (4) head 
of household, the tax rates are identical; 
however, they become effective at differ- 
ent income levels as to each. For example, 
as to the category of a single taxpayer, 
for the 1988 tax year, the tax is at the 
15 percent rate on taxable income up 
to $17,850 and at the 28 percent rate 
on income in excess of $17,850 up to 
$43,150. When the taxpayer’s taxable 
income exceeds $43,150, there is a phase- 
out of the benefit of the 15 percent 
bracket. This phase-out is mechanically 
computed by imposing a 5 percent surtax 
on taxable income, in excess of $43,150, 
but not in excess of $89,560. When tax- 
able income exceeds $89,560, the surtax 
is removed and the tax rate on all amounts 
in excess of $89,560 is again 28 percent. 
Thus, the maximum rate on income will 
never exceed an average of 28 percent; 


however, by this mechanical approach 
Congress is moving ever closer to a “flat 
tax.” 

The rates applicable to the other filing 
categories are similarly bracketed, but 
at different levels. By carefully analyzing 
the rate changes, it appears that the tax 
savings resulting from the payment of 
$10,000 of deductible alimony is approx- 
imately $5,000 for a single taxpayer earn- 
ing taxable income of $90,000, under 
maximum 1986 rates. The tax savings 
for such an individual under the maxi- 
mum 1988 rate structure will be $3,300 
or a $1,700 greater tax cost in 1988 than 
1986, merely as a result of change in 
the rates. Of course, the argument con- 
tinues, that as a result of the lower tax 
brackets, the payee spouse receiving 
alimony will have more disposable in- 
come. This is in fact correct, particularly 
if the payee spouse is allocated the depen- 
dency exemptions under the divorce instru- 
ment. Under the Act, the dependency 
exemption is. significantly increased from 
its current $1,080 level to $1,900 in 1987, 
$1,950 in 1988 and $2,000 in 1989. See 
discussion, Dependency Exemption, infra. 

It has been predicted that the lowering 
of the tax rates could be cause for payor 
spouses to seek modification of alimony 
obligations because of the increased tax 
costs of providing alimony and because 
of the purported fact that the payee 
spouse benefits by a smaller tax erosion 
of the alimony payments received. Wheth- 
er such predictions are accurate is yet 
unknown. There are many changes to 
the tax laws that will eliminate the effect 
of deductions for payor spouses which 
may net the payor spouse an increased 
tax liability, notwithstanding the lower 
marginal rates. For example, the loss 
of IRA deductions, the loss of consumer 
interest deductions, the application of 
the passive activity loss rules, the loss 
of the investment tax credit and the repeal 
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of the sales tax deduction, when com- 
bined, could cause a payor spouse to 
have significantly higher taxable income 
which, when taxed, even at lower rates, 
may cause increased tax liability. Before 
rushing to court with petitions for mod- 
ification, divorced spouses and their coun- 
.sel must carefully examine the specific 
facts for each taxpayer to determine 
whether there is a material change in 
the financial condition of either the payor 
spouse or the payee spouse which would 
warrant modification by a court. 


Dependency Exemption 

The Act does not change the rules 
related to the claiming of the dependency 
exemption. The custodial parent, i.e., 
under Florida law the parent with whom 
the child maintains his primary physical 
residence,” is entitled to the dependency 
exemption, assuming that the parents, 
together (or at least one of them), con- 
tribute at least one-half of the child’s 
support. The exception to the rule is 
that the noncustodial parent may claim 
the dependency exemption if the custodial 
parent signs a written declaration that 
he or she will not claim the child as a 
dependent for the taxable year. The Act 
does, however, affect the utility of the 
dependency exemption in that the exemp- 
tion amount under Internal Revenue 
Code §151(d)3 is increased from $1,080 
in 1986 to $1,900 in 1987, $1,950 in 1988, 
and $2,000 in years after 1988 (subject 
to adjustment for inflation). However, 
for higher income taxpayers, the increased 
exemption may be of little benefit in 
that the exemption is phased out begin- 
ning when the taxable income of single 
taxpayers exceeds $89,560. If a single 
taxpayer, for example, has income in 
excess of $89,560, the taxpayer’s tax will 


be 28 percent of his taxable income, plus 
5 percent of taxable income, within 
siipulated ranges of income. 

The benefit of each personal exemption 
amount is phased out serially as to each 
exemption over an income range of 
$10,920 in 1988 and $11,200 in 1989. 
When taxable income is in excess of 
the maximum range, the 28 percent rate 


Before rushing to court with 
petitions for modification, 
divorced spouses and their 

counsel must carefully 
examine the specific facts for 
each taxpayer to determine 
whether there is a material 
change in the financial 
condition of either the payor 
spouse or the payee spouse 
which would warrant 
modification by a court 


will again be applicable, without limit. 
Thus, consideration should be given to 
allocating the dependency exemptions for 
the children of divorcing spouses to the 
spouse with the lower taxable income 
who will be more likely to take advantage 
of the tax savings attendant thereto. Be 
aware, however, that the dependency 
exemption, although increased in amount, 
may be less valuable under the Act than 
under prior law because of the lower 
marginal brackets under the Act. 


In connection with this analysis the 
Act requires an examination of the child’s 
income. If a parent claims the dependency 
exemption for a child, the exemption 
will not be available to that child to 
offset his or her income. In addition, 
the child’s unearned income, if the child 
is under the age of 14, will be taxed 
at the parent’s marginal tax rate, regard- 
less of the source of the income. The 
child’s earned income, however, will be 
taxed at the child’s applicable rate. The 
child’s tax rate is determined based on 
the custodial parent’s income after the 
parties are divorced or in the case of 
married individuals filing separately, the 
child’s tax rate will be based on the 
rate of the parent with the higher taxable 
income.‘ Also, claiming a child as a depen- 
dent will cause the child’s standard 
deduction to be limited to the greater 
of $500 or the child’s earned income, 
but not to exceed the regular standard 
deduction that would otherwise be avail- 
able to the child ($3,000 beginning in 1988). 

The effect of these rules will require 
divorced parents to make calculations 
to compute their own tax liability based 
on income information that will be in 
the possession of a child or his or her 
custodial parent and in some instances, 
based on income information in the pos- 
session of an estranged spouse. Obvious 
difficulties come to mind with regard 
to obtaining such information particu- 
larly if there is ill will between the parties 
or if one of the parties has remarried. 

Planning in connection with the use 
of the dependency exemption and stan- 
dard deduction is exceedingly complex 
for the relatively insignificant tax dollars 
involved, however, these issues must not 
be overlooked when representing the 
client in a dissolution of marriage. 
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Property Settlements 

Under the provisions of the Act greater 
emphasis may be placed on property set- 
tlements with less emphasis on payments 
of alimony. Under the Act, a property 
settlement, “incident to divorce,” which 
has been a nonrecognition transfer under 
the tax law prior to the Act will con- 
tinue to be a nonrecognition transfer 
under Code §1041 as amended by the 
Act. The transferee spouse will receive 
the transferor spouse’s basis in the prop- 
erty. However, a new exception, §1041(e), 
has been added by the Act. Under this 
provision, the nonrecognition provisions 
of §1041(a) will not apply to the transfer 
of property in trust when the transferred 
property is encumbered by an obligation 
which is in excess of the property’s 
adjusted basis and such obligations are 
assumed or taken by the transferee sub- 
ject to the obligation. In such an event, 
the transferee may adjust its basis in 
the property by the amount of gain recog- 
nized by the transferor on the transfer. 

The repeal of the capital gains deduc- 
tion will be of concern to divorcing tax- 
payers in that the maximum tax rate 
applied to such capital gains will be 28 
percent instead of 20 percent as it was 
under the prior law. By repealing the 
§1202 deduction (allowing a deduction 
equal to 60 percent of the long-term 
capital gain) long-term capital gains will 
now be taxed as ordinary income. Only 
two and a half years ago, in the Tax 
Reform Act of 1984, the impact of the 
Davis case> was eliminated by the enact- 
ment of Code §1041. This provision pro- 
vides that no gain will be recognized 
upon a transfer of appreciated property 
between spouses or former spouses inci- 
dent to divorce and that the transferee 
spouse will take the transferor spouse’s 
basis in the property for determining gain 
on a subsequent sale. 

This was significantly different than 
the results obtained under the pre-1984 
law which provided that the transferor 
spouse recognize a gain on the transfer 
of such appreciated property incident to 
a divorce and that the transferee spouse’s 
basis would be equal to the property’s 
fair market value. Thus, a spouse now 
receiving property incident to divorce with 
a basis in the hands of the transferor 
of $200,000 and a fair market value of 
$600,000, will recognize $400,000 of gain 
and will pay $112,000 in tax under the 
Act upon a subsequent sale of the prop- 
erty for $600,000. Under the 1984 law, 
under the same facts, the transferee spouse 


would recognize a gain of $400,000 and 
would pay a tax of $80,000. Under pre- 
1984 law, under the same facts, the 
transferee spouse would pay no tax. These 
differences are not insubstantial, and are 
a graphic example of the impact of the 
changing tax laws as they affect divorcing 
spouses. 


Interest Deductions on Deferred 
Equitable Distribution Agreements 
In most equitable distribution states, 


a monetary equalization to equitably 
distribute marital assets is recognized as 
proper.® More often than not, the payor 
or transferor will not have sufficient cash 
on hand to pay the amount required 
to make the award at the time of the 
dissolution of marriage. Courts will permit 
a deferred payment in installments over 
a period of time. To assure that the recip- 
ient spouse receives the full value of the 
award, notwithstanding that the payments 
are deferred, many courts require that 
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the installments bear interest. The bur- 
dening of the award with interest is usu- 
ally discretionary with the court. See 
Cotton v. Cotton, 439 So.2d 309 (Fla. 
2d DCA 1983). Prior to the Act, such 
interest was taxable to the transferee and 
deductible by the transferor. Although 
under the Act such interest will continue 
to be taxable to the transferee, it will 
not be deductible to the former spouse 
making the interest payment. Under the 
Act, “consumer interest” is not deductible 
and interest on deferred equitable distribu- 
tion payments will be classified as consumer 
interest.” 

A solution to allow deductibility of 
the increased award would be to designate 
the interest element of the award as addi- 
tional alimony, which, if it otherwise 
meets the requirements of §71, would 
be taxable to the payee spouse as ordi- 
nary income (as would interest) but would 
be deductible in full by the payor spouse 
under §215. The additional alimony 
should be granted in a form that is 
nonmodifiable, usually that which is class- 
ified as lump sum payable in installments. 
A prepayment of the deferred equitable 
distribution award might not obviate the 


pay-out of the additional amount desig- 
nated as alimony; however, the payor 
spouse may be willing to bear this cost 
if the additional payment qualifies for 
a tax deduction. 


Qualified Domestic Relations 
Orders (QDRO’s) 

The Retirement Equity Act of 1984 
(REA) laid to rest many of the questions 
regarding whether federal law prohibited 
state courts from dividing or distributing 
private qualified plan benefits upon a 
dissolution of marriage.* Under REA, 
the concept of the QDRO was provided 
specifically to provide the state courts 
the opportunity to award qualified plan 
benefits to the nonparticipating spouse 
or a child (an “alternate payee”) to dis- 
charge an alimony, child support or mar- 
ital property obligation of the participat- 
ing spouse without violating other federal 
or state laws. Under REA as enacted, 
several problems were created by the 
operative provisions of the law. The Act, 
by the recent technical amendments to 
REA, clarifies the circumstances under 
which payments may be made to an alter- 
nate payee while the plan participant 
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remains employed and before attaining 
the plan’s “earliest retirement age.” 

Under REA, a domestic relations order 
is a QDRO if it otherwise meets the 
requirements of Code §414(p) and specif- 
ically provides that payments attributable 
to a participant’s benefits are not to begin 
before the participant separates from ser- 
vice and becomes eligible for distribution. 
However, REA provided an exception, 
pursuant to which a QDRO could require 
an alternate payee to commence receiving 
payments from the plan on or after the 
date that the participant spouse attained 
the earliest retirement age under the plan, 
even if the participant spouse had not 
separated from the service of the employ- 
er. Under many plans, participants may 
not receive benefits until the “normal 
retirement date” stated in the plan, thus, 
alternate payees under a QDRO could 
not commence receiving payments until 
such time. 

To clarify and harmonize the treatment 
under such plans, the Act defines the 
term “earliest retirement age” for the 
purposes of a QDRO in the case of 
defined contribution or defined benefit 
plans to be the earlier of: (1) the earliest 
date benefits are payable to the partici- 
pant under the terms of the plan as 
drafted; and (2) the latter of the date 
the participant attains age 50 or the date 
on which the participant could obtain 
a distribution from the plan if the partici- 
pant separated from service. The amount 
payable under a QDRO following the 
participant’s earliest retirement age can- 
not, however, exceed the amount which 
the participant would be entitled to receive 
at such time. 

Other amendments to Code §414(p) 
regarding QDRO’s have been made by 
the Act, including an easing of the require- 
ments for plan administrators in dealing 
with QDRO’s, for example, by eliminat- 
ing the requirement to segregate or place 
in escrow the amounts that would be 
payable to an alternate payee (but such 
amounts must be separately accounted 
for, including interest accrued thereon). 


Deductibility Of Attorneys’ Fees 

The Act makes no changes in the rules 
governing a litigant’s ability to deduct 
attorneys’ fees in a dissolution of mar- 
riage proceeding. Attorneys’ fees attrib- 
utable to obtaining a dissolution of 
marriage are not deductible by the tax- 
payer who pays the fee. Thus, the cost 
of the professional services related to 
the preparation of the pleadings, court 


appearances and negotiations for the dis- 
solution of marriage are viewed as per- 
sonal and not allowable as a deduction. 

Attorneys’ fees attributable to tax 
advice are a deductible expense to the 
client receiving that advice. In addition, 
fees for professional services in proceed- 
ings to obtain temporary, rehabilitative 
or permanent alimony, whether such pay- 
ments are periodic or lump sum, if such 
alimony is taxable to the recipient under 
the provisions of the Code, are deduct- 
ible, but only by the spouse receiving 
such. payments and paying such fees. The 
payor of the taxable alimony cannot 
deduct fees paid to his or her attorney 
in connection with services provided to 
oppose the payment of alimony. 

A distinction must be drawn between 
spousal support and child support. Child 
support is not includable as taxable 
income to the payee spouse, and attor- 
neys’ fees for the collection of child sup- 
port, therefore, are not deductible. How- 
ever, legal fees incurred in an unsuccessful 
attempt to secure alimony, or other tax- 
able income, are deductible. Legai fees 
paid to resist attempts by the former 
spouse to collect alimony are not deduct- 
ible, nor are legal fees deductible for a 
successful attempt to reduce an alimony 
obligation. 

The Act has limited the deductibility 
of attorneys’ fees in those instances where 
they.are deductible at all in that payment 
of such fees will now be included under 
“miscellaneous itemized deductions.” 
Such expenses will be deductible only 
to the extent that, in the aggregate, they 
exceed 2 percent of the taxpayer’s adjusted 
gross income. Taxpayers whose miscella- 
neous expense deductions do not total 
more than 2 percent of adjusted gross 
income will not be able to deduct attor- 
neys’ fees that are otherwise allowable. 


Conclusion 

The Tax Reform Act of 1986 is broad 
in its application and affects every tax- 
payer. The foregoing article has only 
highlighted some of the more obvious 
implications of the Act. Practitioners must 
be aware of the impact of these changes 
and the indirect ramifications of these 
changes which may affect their clients. 
Other areas of concern, but which have 
not been discussed herein, are the use 
of trusts in light of the abolition of the 
Clifford trust rules and the enactment 
of new grantor trust provisions, the use 
of leverage techniques in providing life 
insurance to meet court mandated obliga- 
tions and the carryover of suspended 
passive activity losses under the new Code 
§469 in connection with transfers of prop- 
erty incident to a divorce. As with any 
new legislation as pervasive as the Act, 
there is no substitute for diligence by 
practitioners in attempting to utilize its 
many applications. 


'P.L. 99-514 as signed by the President, 
October 22, 1986. 

2 The parent with whom the child maintains 
his primary physical residence, under the pro- 
visions of F.S. §61.13(2)(b) and (3), (1985), 
will, for the purposes of federal tax law, be 
considered as the custodial parent. 

3 References herein to the Internal Revenue 
Code shall be references to the Internal Reve- 
nue Code of 1986, the “Code.” 

4 Code §1(i)(5). 

5 U.S. v. Davis, 370 U.S. 65 (1962). 

6 See GOLDEN, LAWRENCE J., EQUITABLE 
DISTRIBUTION OF PROPERTY, p.330, Shepard’s/ 
McGraw-Hill; (1983). 

7 Note that consumer interest will remain 
deductible in part; 65 percent in 1987, 40 
percent in 1988, 20 percent in 1989, and 10 
percent in 1990, under the Act’s transition 
rules. 

8 In Diffenderfer v. Diffenderfer, 491 So.2d 
265 (Fla. 1986), the Florida Supreme Court 
laid to rest the question of whether in Florida 
retirement benefits are marital assets subject 
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to equitable distribution. There, the court held 
that such benefits are subject to equitable distri- 


bution a a Florida court. 
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Legal Citations 


Below is a quick index to citing Florida 
cases, statutes and other state materials. 
The authors hope this will be a useful 
reference tool. For more detailed informa- 
tion, see Fla.R.App.P. 9.800 or the 
University of Florida Law Review’s Adden- 
dum to the Blue Book, “The Orange 
and Blue Book.” The Orange & Blue 
Book may be obtained for a small fee 
from the Law Review. 

The Florida State University Law 
Review publishes “Florida Style Manual” 
which governs citation forms in that Law 
Review. It may also be obtained for a 
small fee from the Law Review. 

Differences in citation among the 
various sources are indicated below in 
brackets: [BB] Harvard Blue Book; 
[O&BB] Orange & Blue Book; [FRAP] 
Fla.R.App.P. 9.800. 


1. Florida Constitution 
Fla. Const. art. I, § 1 [BB] 
Art. I, § 1, Fla. Const. [FRAP] 
2. Florida Supreme Court decisions 
a. before 1948 
Kruggel v. Joines, 91 Fla. 255, 
106 So. 796 (1926) 

b. after 1948 
Noble v. York, 490 So. 2d 29 
(Fla. 1986) 

3. Florida District Court of Appeal 
decisions (after 1948) 
Underwriters Insurance Co. v. 
Kirkland, 

490 So. 2d 149 (Fla. Ist DCA 1986) 
[FRAP] 


Underwriters Insurance Co. v. 
Kirkland, 
490 So.2d 149 (Fla. Ist Dist. Ct. 
App. 1986) [BB] 
(This form is not commonly used 
in Florida). 

4. Florida Circuit Courts and County 
Courts 
1302 Corp. v. Village of Palm 
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Springs, 37 Fla. Supp. 92 (15th 
Cir. Ct. 1972) 
Tornillo v. Miami Herald Publish- 
ing Co., 38 Fla. Supp. 80 (Dade 
County Ct. 1972) 

5. Florida Statutes 
Fla. Stat. § 309.02 (1985) [BB] 
§ 309.02, Fla. Stat. (1985) [FRAP] 
Fla. Stat. Ann. § 309.02 (West 1975) 
[BB] 


30 Fla. Stat. Ann. 74 (1985) [FRAP] 


(Cite the annotated statutes only 
for court-adopted rules or for refer- 
ence to other nonstatutory material 
not readily found elsewhere.) 

6. Florida Session Laws 
Marketable Record Title Act, ch. 
63-133, 1963 Fla. Laws 257 (cod- 
ified at Fla. Stat. §§ 712.01-.10 
(1985)). [BB] 
Ch. 63-133, § 1, Laws of Fla. 
[FRAP] 
Act of July 1, 1986, ch. 86-176, 
1986 Fla. Sess. Law. Serv. 1 (West) 
7. Florida Legislative Materials 
Fla. H.R. 851, § 6(a)(Reg. Sess. 
1973, introduced by Rep. Kiser) 
Fla. S. 383 (Reg. Sess. 1973, intro- 
duced by S. Johnson) 
Proclamation of Governor (June 


2, 1978), reprinted in Fla.H.R. 
Jour. 1 (Spec. Sess. 1978) 

8. Florida Administrative Materials 
2 Fla. Admin. Code 17.01 

9. Florida Advisory Opinions 
Op. Att’y. Gen. Fla. 76-123 (1976). 
[O&BB] 

1973 Op. Att’y Gen. Fla. 073-178 
(May 22, 1973) [FRAP] 
[1959-1960] Fla. Att’y Gen. Bien- 
nial Rep. 241 

10. Florida Rules 
Fla.R.App.P. 9.800 has a list of 
abbreviations including: 
Fla.R.Civ.P. 

Fla.R.Crim.P. 

Jury Instr. (Civ.) 

(Note-The Blue Book would re- 
quire spaces between words.) 

11. Florida Practice Manuals 
Maritime Law & Practice ch. 8 
(Fla. Bar Continuing Legal Educ. 
Practice Manual 1980) 

12. Frequently cited works 
37 Fla. Jur. 2d Mortgages § 1 (1982) 


or 

37 Fla. Jur. 2d Mortgages § 1 (1982) 
(Note-The preferred form for under- 
lining when citing this work varies.) 


This article was prepared by 
Jacalyn N. Kolk and William D. 
Wallace. Jacalyn N. Kolk is a partner 
with Hilton, Hilton, Kolk & Laing 
in Panama City. She was a research 
editor for the University of Florida’s 
Law Review in 1981. William D. 
Wallace is.a third-year law student at 
the University of Florida and is the 
current research editor for the Law 
Review. 
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An Outline of Real Estate Broker Liability 


by Marshall Deason 


During the past decade, there has been 
an increasing amount of civil litigation 
involving real estate brokers. These cases, 
which involve both contract and tort 
actions, are being labeled “real estate 
broker malpractice.”! 

This article is designed to provide an 
overview of real estate malpractice. It 
will deal with both common law and 
statutory duties of real estate brokers. 


Common Law Duties 

A broker is the intermediary between 
the buyer and the seller. The broker has 
a duty to each: the broker has a fiduciary 
duty to the seller; and the broker has 
a duty not knowingly to mislead the buyer. 
Although one of these duties arises from 
the broker’s employment relationship and 
the other from the regulation and licens- 
ing of real estate brokers, both are integral 
to the day-to-day functioning of the 
broker. 


Duty to the Seller 

Generally, the broker is the agent of 
the seller.2 Although brokers may refer 
to themselves as “seller’s broker,” “buyer’s 
broker,” “listing broker,” or “selling 
broker” in a given transaction, they receive 
their compensation from the seller and 
are, consequently, agents or subagents 
of the seller. Thus, the broker owes a 
fiduciary duty to the seller and may not 
go beyond the scope of his agency. 


1. Fiduciary Duty 

The broker’s fiduciary duty to the seller 
means that the broker must help the 
seller find the highest sales price and 
the most favorable terms, and must 
“inform him [the seller] with fairness, 
promptness and completeness concerning 
all facts within his [the broker’s] knowl- 
edge which are, or may be, material to 
the situation... .”3 

In Hughey v. Rainwater Partners, 661 


S.W.2d 690 (Tenn. App. 1983), a pur- 
chaser delivered a personal check for 
$5,000 to a broker, as a deposit, with 
an executed purchase contract. The pur- 
chaser told the broker that there were 
not sufficient funds in his account to 
cover the check at that time. The broker 
presented the contract to the seller, but 
did not mention the problem with the 
check. The contract provided that if the 
buyer defaulted, the seller could retain 
the deposit as liquidated damages and 
that the broker would be entitled to one- 
half the retained deposit for his services. 

The check bounced; the deal fell 
through: and the seller sued the broker. 
The court held that the broker was liable 
for the $5,000 that should have been 
the deposit because he concealed informa- 
tion and tacitly represented that the pur- 
chaser had tendered a $5,000 deposit. 
Further, the broker was not entitled to 
credit for half the deposit since the broker 
had breached his fiduciary duty to the 
seller. 


2. Principal-Agent Relationship 

As an agent of the seller, the broker 
has authority to make representations 
about the nature and condition of the 


property for the seller. False and mislead- 
ing misrepresentations, even if they are 
made without the knowledge or approval 
of the seller, are binding on the seller.4 

The broker’s apparent authority to rep- 
resent the seller is not absolute. Brokers 
do not have the apparent authority to 
execute real estate sales contracts for the 
seller,5 even when the broker has an “exclu- 
sive right of sale” listing contract.® 

A broker’s duty to the seller is greater 
than that of an ordinary agent. “A real 
estate broker is a professional person 
employed to use his professional knowl- 
edge in the service of his client, and in 
the performance of this duty is held to 
the standards of a person occupying a 
confidential relationship with his em- 
ployer.”” Thus, a broker has been held 
liable for his failure to explain the differ- 
ence between a sale with an assumption 
of a mortgage and a sale subject to a 
mortgage,’ and for his failure to inform 
the seller of the greatly increased value 
of the property being sold.? A broker, 
however, does not guarantee that the con- 
tract will be perfect or that the buyer 
will perform. 


3. Self Dealing 

A special situation arises when a broker 
decides to buy the seller’s property him- 
self. In such a situation, a broker must 
disclose the existence of any potential 
purchasers! and may not himself pur- 
chase the property without the full knowl- 
edge and informed consent of the seller.!! 

In Riley v. Powell, 665 S.W.2d 578 
(Tex. App. 1984), writ. ref. n.r.e.), a broker 
contracted with a seller to purchase land 
from the seller for $420,000. In addition, 
the broker was to be paid a four percent 
commission on the sale. When the seller 
discovered that the property was actually 
worth $700,000, he sued the broker to 
set aside the contract. The court held 
that the contract was voidable at the 
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option of the seller because the broker 
had breached his fiduciary duty. 


Duty to the Buyer 

Although real estate brokers are, in 
most cases, fiduciaries of the seller, this 
fiduciary relationship does not relieve the 
broker of all duty to buyers or prospective 
buyers. The granting of a broker’s license 
by the state imposes a duty to the public 
on that broker.!2 This duty to the public 


is a “duty of honesty, candor, and fair 
dealing ... even if there ... (is) no prin- 
cipal-agent relationship at all.”!3 

For example, in an Oklahoma case, 
a broker told a potential buyer that he 
should quickly make an offer on a certain 
piece of property because another offer 
was about to be made on that property. 
The buyer made the offer, purchased the 
property and later learned that the real 
estate broker had misrepresented the fact 
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that another offer was imminent. The 
court held that this misrepresentation 
breached the broker’s duty to the buyer.'4 

In another case, a Maryland court 
found against a broker who failed to 
respond fully to a prospective purchaser’s 
question about the zoning of a parcel 
of land that was for sale.'5 The court 
held that anything short of full disclosure 
was a breach of the broker’s duty to 
the buyer.'6 

Although it is clear that a broker may 
not lie to a prospective buyer and must 
answer the buyer’s questions completely, 
the law on what the broker must tell a 
buyer on his own initiative is unclear. 
There are no Florida cases which set 
parameters for this type of disclosure, 
and the cases from other states are con- 
flicting. For example, a California court 
in Easton v. Strassburger, 199 Cal. Rptr. 
383 (Cal. App. 1984), held a broker liable 
for not disclosing that a house was in 
a landslide area, but a Texas court in 
Ozuna v. Delaney Realty, Inc., 593 S.W.2d 
797 (Tex.Civ. App. 1979), writ. ref. n.r.e., 
600 S.W.2d 780 (Tex. 1980), held that 
a broker had no duty to disclase that 
a house was susceptible to flooding. Since 
the Florida Supreme Court, in Johnson 
v. Davis, 480 So.2d 625 (Fla. 1985), estab- 
lished a new “fairness” doctrine in real 
estate transactions, it is probable that 
Florida courts would be more likely to 
align themselves with the California ruling 
in Easton than the Texas ruling in Ozuna. 

By statute, F.S. §§501.201 et seq. 
requires some specific disclosure to buyers. 
The rules promulgated under Florida’s 
“Little FTC Act” provide that a broker 
or sales person in a real estate transaction 
must disclose possible closing costs to 
purchasers at the time of the execution 
of the contract for purchase.'7 

Despite this trend toward increasing 
the broker’s duty to the buyer, a broker’s 
liability for misrepresentation is not uncon- 
ditional. A broker may rely on informa- 
tion furnished to him by the seller unless 
he knows or has reason to believe that 
the seller is not acting in good faith.'8 

Thus, the broker’s duty to a purchaser 
is a duty to avoid misrepresentations and 
to answer all questions fully and com- 
pletely. This duty, however, is not a fidu- 
ciary duty and is not as great as the 
duty owed to the seller. 


Statutory Duties 

In addition to common law duties, cer- 
tain duties are imposed by statute. 
Although statutorily imposed duties are 
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not, for the most part, as pervasive as 
a broker’s common law duties, these duties 
are having an increasing impact on some 
aspects of the real estate business. Anti- 
trust and security laws, for example, apply 
to brokers because brokers are in the 
ordinary stream of commerce. Other stat- 
utory duties are imposed on real estate 
brokers because of their unique position 
in sales of land. 


Antitrust Laws 

Since the decision of the U.S. Supreme 
Court in McLain v. Real Estate Board 
of New Orleans, Inc., 444 U.S. 232 
(1980), local real estate brokers have 
been required to comply with federal anti- 
trust laws.!9 There are three principal fed- 
eral antitrust laws: the Sherman Act,?° 
the Clayton Act,?! and the Federal Trade 
Commission Act.?2 

The Sherman Act prohibits monopolies 
and contracts, combinations or conspir- 
acies in restraint of trade. The Clayton 
Act prohibits tying and exclusive dealing 
contracts, sales of a product at different 
prices to similarly situated buyers, cor- 
porate mergers and interlocking direc- 
torates which create monopolies or sub- 
stantially lessen competition. The Federal 
Trade Commission Act prohibits “unfair 
or deceptive acts or practices in or affect- 
ing commerce.” 

In the McLain case, the petitioners 
alleged that brokers engaged in “a con- 
tinuing combination and conspiracy ... 
to fix, control, raise and stabilize prices 
for the purchase and sale of residential 
real estate by the systematic use of fixed 
commission rates, widespread fee split- 
ting, suppression of market information 
useful to buyers and sellers . . .”23 in viola- 
tion of the Sherman Act. The Supreme 
Court decided that real estate brokers 


were covered by the provisions of the 
Sherman Act. 

In addition to federal laws, brokers 
in Florida must comply with F.S. 
§§501.201 et seqg., Florida Deceptive and 
Unfair Trade Practices Act. 


Securities Laws 

The sale of securities is regulated by 
both federal legislation’ and state blue 
sky laws.25 The term “security” is gener- 
ally defined to include 
any note, stock, treasury stock, bond, deben- 
ture, evidence of indebtedness, certificate of 
interest or participation in any profit sharing 
agreement, collateral trust certificate, preorg- 
anizational certificate or subscription, transfer- 
able share, investment contract, voting trust 
certificate, certificate of deposit for a security, 
fractional undivided interest in oil, gas or other 
mineral rights, or, in general, any interest or 
instrument commonly known as a “security” 
or any certificate of interest or participation 
in, temporary or interim certificate for, receipt 
for, guarantee of, or warrant or right to sub- 
scribe to or purchase, any of the foregoing.?6 

This definition has been found to 
encompass some sales of orange groves,’ 
condominium units” and real estate lots.29 
Three criteria are used to determine 
whether the sale of real estate is an “invest- 
ment contract” or a “participation in a 
profit sharing agreement,” making it a 
security:30 

1. Emphasis on the economic benefits 
to the purchaser to be derived from the 
managerial efforts of some person other 
than the purchaser. 

2. The offering of participation in a 
rental pool agreement. 

3. A requirement that the purchaser 
hold his property available for rental for 
a certain portion of the year. 

A sale of real estate which meets any 
of these criteria is also a sale of a security. 
If a parcel of real estate offered for sale 


qualifies as a security, the offering must 
be registered}! with the Securities Exchange 
Commission?? and the Florida Depart- 
ment of Banking and Finance.33 

In addition, the sale of an interest in 
a limited partnership is a sale of a security. 
A real estate broker who sells limited 
partnership interests or any other security 
must be licensed as a securities broker 
as well as a real estate broker.34 

In addition to the broker’s civil liability, 
violations of the securities laws is a third 
degree felony in Florida.35 


Miscellaneous Laws 


Real estate brokers are the common 
denominator in many real estate closings. 
Because of this, lawmakers have imposed 
new duties on brokers as a vehicle for 
controlling the sale of real property. 
Several examples of this “convenient 
broker” regulation are listed below. 


1. Section 1445 of the Internal Revenue 

Section 1445 of the Internal Revenue 
Code now requires the buyer to withhold 
and remit to IRS 10 percent of the pur- 
chase price of any real estate purchased 
from a foreign person or corporation. 
If a real estate broker represents a foreign 
corporation selling real estate and fails 
io notify the buyer of this fact, the broker 
may have to forfeit his commission on 
the sale. If a real estate broker knows 
that a certificate of nonforeign status 
signed by the seller is false and fails to 
notify the buyer, then the broker could 
be liable for all of the withholding and 
other applicable penalties. 


2. International Investment Survey Act 
Another potential area of broker liabil- 
ity involves sales of real property to for- 
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eign investors.37 Any U.S. real estate 
broker who assists a foreign person or 
corporation in the purchase of a 10 per- 
cent or greater interest in U.S. real estate 
is required by Department of Commerce 
15 C.F.R. §806.15(j)(4) promulgated under 
the International Investment Survey Act 
of 197638 to report such activity on Form 
BE-14. 


3. Interstate Land Sales 

The Interstate Land Sales Full Disclo- 
sure Act}? may also contain pitfalls for 
a broker who works with real estate 
developers. Sales of lots in subdivisions 
containing fewer than 100 lots are exempt 
from the registration and disclosure require- 
ments of the Act.4° However, by using 
a common marketing scheme for several 
small groups of lots, a broker may subject 
a developer to the requirements of the 
Act.4! 

Similarly, intra-state sales of lots are 
exempt.42 A broker who shows a lot to 
a prospective purchaser from out of state 
may cause a developer to lose this 
exemption. 


4. Truth in Lending 

Under the Truth-in-Lending Simpli- 
fication and Reform Act‘? which became 
effective April 1, 1982, a real estate broker 
who helps arrange mortgage financing 
for five home purchasers in any calendar 
year is an “arranger of credit” and must 
comply with the loan disclosure provi- 
sions of the Act.*4 


Conclusion 

Just as the ownership of real property 
is becoming more complex, with non- 
traditional types of ownership and new 
financing vehicles, the brokerage of real 
property sales is becoming more pro- 
fessional than mercantile. New legislation 
and the realities of the real estate market 
now require a higher duty from the real 
estate broker. This new climate will 
inevitably foster increased litigation 
against brokers who are perceived to have 
fallen short of what the law requires of 
them. 

Lawyers who represent brokers on an 
ongoing basis should set practical guide- 
lines for their clients to follow in their 
businesses. These guidelines should be 
a set of simple rules which, if followed, 
will keep the broker from becoming a 
part of the trend toward increased real 
estate broker malpractice litigation. BJ 
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Interstate Acquisitions of Florida 
Financial Institutions 


by David P. Ackerman, Leigh E. Dunston and Michael P. Sim 


Traditional restrictions against inter- 
state banking are being gradually eroded 
by policies favoring larger financial mar- 
kets. One factor contributing to this 
change is the growing number of troubled 
financial institutions. In numerous in- 
stances, federal regulators have allowed 
money center banks to expand into new 
markets by acquiring these institutions 
rather than burden federal insurance agen- 
cies, and ultimately taxpayers, with the 
cost of indemnifying unfortunate depos- 
itors. Another factor prompting change 
is the increasing competition for funds 
and customers by nonbank institutions 
which are not limited by the geographic 
barriers confronting banks. 

The purpose of this article is to famil- 
iarize practitioners with the current regu- 
latory framework in which an out-of-state 
national bank or national bank holding 
company may acquire a financial insti- 
tution located in Florida, such as a 
national bank, a state-chartered bank, 
a “nonbank” bank, a federally chartered 
savings and loan association or a state- 
chartered savings and loan. 


Acquisition of a National Bank Located 
in Florida 

In 1927, Congress sought to prohibit 
interstate banking by passing the 
McFadden Act.! This Act effectively pro- 
hibits the interstate branching of national 
banks by permitting a national bank to 
open a branch only in the state in which 
such national bank is situated. The 
National Bank Act also prohibits inter- 
state mergers of national banks.? 

Innovative bankers invented a way to 
avoid the barriers of the McFadden Act 
and the National Bank Act by creating 
bank holding companies to acquire or 
to establish separate national banks in 
different states. Congress ultimately closed 
this interstate banking loophole by pass- 


ing §3(d) of the Bank Holding Company 
Act.3 Section 3(d), also known as the 
Douglas Amendment, allows an inter- 
state acquisition of a bank by a bank 
holding company only if such acquisition 
is “specifically authorized by the statute 
laws of the State in which such bank 
is located, by language to that effect 
and not merely by implication.” 

By enacting the Douglas Amendment 
Congress has vested state legislatures with 
the power to approve regional banking 
and even unlimited national banking. 
Many states have passed laws permitting 
some degree of interstate bank acquisi- 
tions, though the majority of these stat- 
utes only permit regional interstate 
banking. Florida’s regional interstate bank- 
ing statute is discussed later in this article.* 


Emergency Acquisitions 

In 1982, Congress enacted the Garn-St. 
Germain Act® which includes an exception 
to §3(d) of the Bank Holding Company 
Act. The Garn-St. Germain Act allowed 
an out-of-state bank holding company 
to make an extraordinary acquisition of 
an FDIC-insured bank which had closed 
or an FDIC-insured mutual bank in 
danger of closing, if the target institution 


had assets of $500 million or more.” Any 
such purchase of a closed bank or a 
failing mutual bank required the approval 
of the Federal Deposit Insurance Cor- 
poration and the approval of the primary 
federal and state supervisors of all parties 
to the transaction. The closed bank or 
failing mutual bank was sold to the pur- 
chasing institution in accordance with 
a bidding procedure described in the 
statute. 

The emergency acquisition statute 
enabled a bank holding company to enter 
a financial market from which it was other- 
wise barred. For example, Chase Man- 
hattan Corporation, the holding company 
which operates the nation’s third largest 
bank, had been unable to enter the 
lucrative Florida banking market because 
of the Bank Holding Company Act. In 
early 1986, Chase Manhattan acquired 
Park Bank of Florida in St. Petersburg 
as an extraordinary acquisition under the 
Garn-St. Germain Act after Park Bank 
had been closed by federal regulators 
due to insolvency. Chase Manhattan will 
now be able to merge with other Florida 
banks after an 18-month waiting period 
and thereby expand its presence in 
Florida.’ 

The emergency acquisition provisions 
of the Garn-St. Germain Act have been 
criticized as being too restrictive. Shortly 
before the statute was scheduled to expire 
in April 1986, the Office of the Comptrol- 
ler of the Currency, the Federal Deposit 
Insurance Corporation, and the Board 
of Governors of the Federal Reserve 
System jointly recommended the enact- 
ment of a similar statute with fewer 
restrictions.? Although Congress responded 
by extending the emergency acquisition 
provisions of the Garn-St. Germain Act 
for 90 days, until July 15, 1986,!° the 
emergency acquisition provisions were 
allowed to expire in 1986. Congress is 
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currently considering the proposal of the 
federal regulators to liberalize the statute 
and a new emergency acquisition statute 
may emerge in 1987. 


Acquisition of a State-Chartered Bank 

The acquisition of a state-chartered 
bank is subject to the same interstate 
banking restrictions which apply to 
national bank acquisitions!! if the target 
bank both makes commercial loans and 
accepts deposits payable on demand. '? State- 
chartered banks which do not fulfill the 
foregoing requirements are subject to F.S. 
§658.29 (1985) which prohibits the acquisi- 
tion of any state-chartered bank by an 
out-of-state bank or bank holding com- 
pany. 

The absolute prohibition of an inter- 
state acquisition of a state-chartered bank 
contained in §658.29 has not been con- 
stitutionally tested in Florida courts!3 and 
is contradictory to the Florida Regional 
Reciprocal Banking Act,'4 which permits 
certain regional interstate acquisitions of 
state-chartered banks. The conflict be- 
tween these two statutes is likely to be 
resolved in favor of the Regional Reci- 
procal Banking Act as it is the more 
recent expression of legislative intent. 


Acquisition of a Nonbank Bank Located 
in Florida 

Section 3(d) of the Bank Holding Com- 
pany Act and the Florida regional bank- 
ing statute do not apply to the acquisition 
or establishment of an entity other than 
a “bank.” Both statutes define a “bank” 
as any institution organized under the 
laws of the United States or any state 
or territory thereof, except an institution 
the accounts of which are insured by 
the Federal Savings and Loan Insurance 
Corporation or an institution chartered 


by the Federal Home Loan Bank Board, 
which: (1) accepts deposits that the 
depositor has a legal right to withdraw 
on demand; and (2) engages in the busi- 
ness of making commercial loans.'5 
Banking entities which either make com- 
mercial loans or accept demand deposits, 
but which do not perform both functions, 
are often described as “limited service 
banks,” “consumer banks,” or “nonbank 
banks.” The ability of a bank holding 


Many banking industry 
officials and federal 
regulators have been disturbed 
by the fact that the interstate 
acquisition and establishment 
of nonbank banks are not 
subject to the same statutory 
limitations placed upon the 
interstate acquisition and 
establishment of banks 


company to establish or acquire a non- 
bank bank is governed by §4(c)(8) of 
the Bank Holding Company Act.'¢ A bank 
holding company is permitted to apply 
to the Federal Reserve Board under 
§4(c)(8) for permission to acquire and 
own a company other than a bank. The 
Federal Reserve Board will approve such 
acquisition and ownership only if the 
board determines that the activities of 
such company are “so closely related 
to banking ... as to be a proper incident 
thereto.”!7 In making such decision, the 
Federal Reserve Board will decide whether 


the benefits to be received by the public 
from the proposed acquisition of a 
nonbank bank outweigh the detrimental 
effects of such transaction. The financial 
condition of the acquiring bank holding 
company and the effects of such acquisi- 
tion upon competition in the marketplace 
will be considered by the board in making 
such determination. 

Many banking industry officials and 
federal regulators have been disturbed 
by the fact that the interstate acquisition 
and establishment of nonbank banks are 
not subject to the same statutory limita- 
tions placed upon the interstate acquisi- 
tion and establishment of banks. The 
Federal Reserve Board, which administers 
the Bank Holding Company Act, at- 
tempted to close this loophole in 1984 
by amending the definition of a “bank” 
contained in Regulation Y,'8 so that 
nonbank bank acquisitions would be sub- 
ject to the restrictions placed upon bank 
acquisitions by §3(d) of the Bank Holding 
Company Act. 

The efforts of the Federal Reserve 
Board were frustrated when the U.S. 
Supreme Court in Board of Governors 
of the Federal Reserve System v. Dimen- 
sion Financial Corporation, 106 S.Ct. 
681 (1986), decided that the 1984 amend- 
ments to Regulation Y were inconsistent 
with the plain language of the Bank Hold- 
ing Company Act defining a “bank.” The 
Supreme Court stated that the Federal 
Reserve Board has no power to correct 
flaws that it perceives in the Bank Hold- 
ing Company Act, and that the regulation 
of the interstate spreading of nonbank 
banks is an issue which Congress, and 
not the Federal Reserve Board, must 
address. Unless Congress enacts legisla- 
tion for such purpose, the Federal Reserve 
Board will have little choice but to con- 
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tinue to approve the interstate acquisition 
and establishment of nonbank banks.!9 


Acquisition of a Federally Chartered 
Savings and Loan Association or Sim- 
ilar Thrift Institution Located in Florida 

In addition to restrictions regarding 
the ownership of FSLIC-insured thrifts 
located in two or more states,”° the ability 
of a bank holding company to acquire 
a savings and loan association, savings 
bank, or other thrift institution chartered 
by the Federal Home Loan Bank Board 
or insured by the Federal Savings and 
Loan Insurance Corporation is also gov- 
erned by §4(c)(8) of the Bank Holding 
Company Act. Any such acquisition must 
be approved by the Federal Reserve 
Board, and approval will be granted if 
the board determines that the activities 
of the acquired thrift institution are so 
closely related to banking as to be a 
proper incident thereto. The board has 
approved the interstate acquisition by 
bank holding companies of thrift insti- 
tutions which have failed or were failing, 
but has consistently rejected applications 
by bank holding companies to acquire 
financially sound thrift institutions.2! 

The current policy of the Federal 
Reserve Board was set forth in the leading 
decision of D.H. Baldwin Company, 63 
Fed. Res. Bull. 280 (1977), in which the 
board declared that the savings and loan 
business generally is not a “proper inci- 
dent to banking.” The board cited the 
following potential adverse effects of per- 
mitting the affiliation of banks and sav- 
ings and loan associations: (1) banks and 
savings and loan associations are subject 
to different federal regulations which may 
conflict in certain instances; (2) permit- 
ting bank holding companies to acquire 
savings and loan associations might erode 
the institutional rivalry that had devel- 
oped between banks and savings and loan 
associations; and (3) permitting the inter- 
state acquisition of savings and loan asso- 
ciations by bank holding companies 
would tend to erode §3(d) of the Bank 
Holding Company Act which limits the 
ability of bank holding companies to 
acquire banks in other states. 


Acquisition of a State-Chartered 
Savings Bank, Savings and Loan 
Association, or Similar Thrift Institution 
The Federal Reserve Board has decided 
that a state-chartered savings bank which 
is insured by the Federal Deposit Insur- 
ance Corporation is a “bank” for pur- 
poses of the Bank Holding Company 


Act, and therefore is subject to the inter- 
state acquisition restrictions contained in 
§3(d) of the Bank Holding Company Act 
and the Florida regional banking act.?2 
The interstate acquisition restrictions con- 
tained in §3(d) of the Bank Holding Com- 
pany Act and the Florida regional banking 
act do not apply to the acquisition by 
a bank holding company of a state- 
chartered savings and loan association 
or other thrift institution which is insured 
by the Federal Savings and Loan Insur- 
ance Corporation, or any other state- 
chartered thrift institution which is not 
an FDIC-insured savings bank. However, 


F.S. §665.03423 provides that except in 
a supervisory case, a state-chartered thrift 
institution subject to Ch. 665 of the 
Florida Statutes cannot be acquired by 
any financial institution the operations 
of which are principally conducted out- 
side Florida, or any business organization 
which directly or indirectly controls such 
a financial institution. Section 665.034 
therefore seems to effectively prohibit any 
out-of-state financial institution from 
acquiring a state-chartered thrift insti- 
tution other than an FDIC-insured state 
savings bank. F.S. §665.034 (1985) effec- 
tively prohibits a national bank or bank 
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holding company from acquiring.a state- 
chartered thrift institution other than an 
FDIC-insured state savings bank.*4 


Florida’s Regional Reciprocal Banking 
Act of 1984 

Florida’s Regional Reciprocal Banking 
Act of 198425 generally allows a Florida 
bank or bank holding company to be 
acquired by a bank holding company 
having its principal place of business in 
a southeastern region consisting of Ala- 
bama, Arkansas, Georgia, Louisiana, 
Maryland, Mississippi, North Carolina, 
South Carolina, Tennessee, Virginia, West 
Virginia, or the District of Columbia, 
provided that the jurisdiction in which 
the acquiring bank holding company is 
located has passed a similar reciprocity 
law. Similar regional reciprocity statutes 
have been passed in Georgia, the District 
of Columbia, North Carolina, South Caro- 
lina, Tennessee, Virginia, and Maryland.”6 
The Florida regional banking statute is 
very complicated and requires careful, 
detailed analysis to determine whether 
a particular transaction is permitted by 
the statutt.27 

Similar regional banking statutes en- 
acted by Connecticut and Massachusetts 
were challenged on constitutional grounds 
in Northeast Bancorp., Inc. v. Board of 
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Governors of the Federal Reserve System 
105 S.Ct. 2545 (1985). Banks challenging 
these statutes alleged that the regional 
banking laws violated the commerce 
clause, the compact clause and the equal 
protection clause of the United States 
Constitution because the statutes unfairly 
discriminated against bank holding com- 
panies located outside the region and 
therefore burdened interstate commerce. 
The U.S. Supreme Court unanimously 
rejected the constitutional challenges and 
upheld the regional interstate banking 
statutes. According to the Supreme Court, 
such regional banking statutes are per- 
missible because the Douglas Amend- 
ment to the Bank Holding Company Act 
granted to each state legislature the author- 
ity to permit interstate banking to what- 
ever extent the state may choose. 


Conclusion 

Traditional restrictions against inter- 
state banking are being gradually eroded 
by policies favoring larger financial mar- 
kets. The laws affecting interstate bank- 
ing acquisitions are likely to undergo 
significant changes in the near future and 
practitioners in the area are well-advised 
to keep abreast of developments in both 
federal and state statutes as well as case 
law construing those statutes. BJ 
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payable on demand and makes commercial 
loans. The 1984 amendments expanded the 
definition of “demand deposits” to include 
deposits, such as NOW accounts, which are 
payable on demand “as a matter of practice.” 
12 C.F.R. § 225.2(a)(1)(A)(1985). The amend- 
ments also declared that a financial institution 
is making “commercial loans” when it pur- 
chases “retail installment loans or commercial 
paper, certificates of deposit, bankers’ accep- 
tances, and similar money market instruments.” 
12 C.F.R. § 225.2(a)(1)(B) (1985). 

19 For a general discussion of nonbank banks, 
see D. Holland, Nonbank Banks: An Update, 
BANKING EXPANSION REPORTER, vol. 5, no. 
11, June 2, 1986, pp. 1, 7-10; P. Schellie and 
B. Climo, Nonbank. Banks: Current Status 
and Opportunities, THE BANKING LAw JouR- 
NAL, vol. 102, no.1, Jan.-Feb. 1985, pp. 4-17. 

20 See 12 U.S.C. §1730(q); 12 U.S.C. § 
1730a(e)(B); and 12 C.F.R. §574.3(e). 

21 See, e.g., American Fletcher Corporation, 
60 Fed. Res. Bull. 868 (1974); D.H. Baldwin 
Company, 63 Fed. Res. Bull. 280 (1977). 

22 See The One Bancorp, 70 Fed. Res. Bull. 
359 (1984); The Frankford Corporation, 70 Fed. 
Res. Bull. 654 (1984). 

23 FLA. STAT. §665.034 (1985). 

24 Section 665.034 generally prohibits the 
acquisition of a Florida savings association by 
any financial institution the operations of which 
are principally conducted outside Florida. In 
1986, however, the Florida Legislature enacted 
Ch. 86-58 of the Florida Statutes, effective as of 
January 1, 1987, as a limited exception to the 
general prohibition. Ch. 86-58 amended 
§665.034 to permit the Department of Banking 
and Finance to approve the acquisition of a 
Florida savings association by a savings: 
association or savings bank with a principal 
office outside Florida if the Florida association 
being acquired has been in existence and 
continuously operating for more than two years 
and the laws of the state in which the foreign 
Savings association has its principal place of 
business permit savings associations in that state 
to be acquired by Florida associations. Ch. 86- 
58 also created §665.0315, which permits a 
foreign savings association to merge or con- 
solidate with a Florida association under similar 
circumstances. As amended, §665.034 still does 
not permit the acquisition of a Florida savings 
association by a national bank or bank holding 
company the operations of which are prin- 
cipally conducted outside the State of Florida. 

25 FLA. STAT. §658.295 (1985). 

26 BANKING EXPANSION REPORTER, vol. 5, no. 
12, June. 16, 1986, pp.5-10. 

27 For a thorough examination of the act and 
the numerous unanswered questions 
thereunder, see C. Loumiet and R. Crim, 
Florida’s Regional Reciprocal Banking Act 
of 1984, STETSON L. R., vol. XIV, Fall 1984, pp. 
1-101. 


Family Law 


The Do’s and Don'ts of Antenuptial Agreements 


by Jennifer Armstrong West 


In spite of the odds that approximately 
one of every two marriages is currently 
ending in divorce, belief in marriage 
thrives. That is not to say that people 
are not trying to better their chances 
for a successful marriage. Prospective mar- 
riage partners seek methods of assuring 
that their marriage will be one of the 
lasting ones, or if it is not to be, then 
the parting will be as free from emotional 
pain and financial disaster as possible. 

Ideally, an antenuptial agreement can 
assist on both counts, depending, of 
course, on its terms and the manner in 
which it is proposed, negotiated and 
executed. A common complaint of 
divorced persons is that marriage did not 
live up to their expectations. Part of 
the problem stems from diversity in back- 
grounds and the marriage relationships 
of their parents and other role models 
and part from a failure to express those 
expectations to their prospective spouses. 
The use of antenuptial agreements is fre- 
quently being discussed as a method for 
confronting and resolving differences in 
expectations. The negotiation process 
should provide the couple with the oppor- 
tunity to discuss differences, problems 
and solutions and, therefore, may be con- 
ducive to the marital relationship. 

That is precisely the viewpoint of the 
Florida Supreme Court when its opinion 
was sought on the validity of antenuptial 
agreements in Del Vecchio v. Del Vecchio, 
143 So.2d 17, 20 (Fla. 1962), stating 
“{iJnasmuch as such agreements are in 
harmony with the public policy and often 
conducive to marital tranquility, it seems 
necessary that we now re-examine the 
rule and express our views with more 
particularity.” The court went on to pro- 
vide guidelines for determining whether 
an antenuptial is valid, which continue 
to be the criteria today for both ante- 
nuptial and postnuptial agreements. 


Del Vecchio involved the validity of 
an antenuptial agreement that was in- 
tended to be effective on the death of 
either party and the issue of its validity 
was raised upon the death of the husband. 
The facts are classic to the situation of 
the most common use of antenuptial agree- 
ments. The husband was a 68-year-old 
widower who, with his son, owned a 
chain of hardware stores and other assets 
for a total net worth of about a half- 
million dollars. The wife was a 35-year- 
old waitress and cashier with assets worth 
approximately $8,000. The son was appar- 
ently the one who raised the issue of 
the antenuptial agreement to protect his 
interest in the hardware business. The 
court upheld the parties’ right to enter 
into an agreement resolving their prop- 
erty interests, provided certain criteria 
were met. 

What evolved from Del Vecchio is a 
two-tier (sometimes considered three-tier) 
test. The first tier is to determine whether 
the agreement is fair and reasonable. The 
fairness and reasonableness of the agree- 
ment is to be measured at the time of 
the execution of the agreement and is 
evaluated in light of the parties’ ages, 
health, experience, property, family ties 
and needs, and considers “the question 


of whether the provisions made for the 
wife will enable her to live after the dis- 
solution of the marriage ties in a manner 
reasonably consonant with her way of 
life before such dissolution and certainly 
no less comfortably than before the mar- 
riage.” Del Vecchio, 143 So.2d at 20. 

If it is determined that the agreement 
is fair and reasonable, it is presumptively 
valid and in all likelihood will be upheld. 
If not, the second test is applied, that 
of whether the complaining party had 
received full and frank disclosure of the 
property of the other at the time of enter- 
ing into the agreement or in lieu of disclo- 
sure, that the waiving party had a general 
and approximate knowledge of that prop- 
erty. In addition, the waiving party must 
have entered into the agreement volun- 
tarily and had some understanding of 
the rights being waived and preferably, 
although not essential to the validity, upon 
advice of counsel. Del Vecchio, 143 So.2d 
at 20. 

The Del Vecchio guidelines were 
enunciated in the context of an antenuptial 
agreement designed to take effect upon 
the death of a spouse. Subsequently, in 
Posner v. Posner, 233 So.2d 381 (Fla. 
1970), the Supreme Court upheld the 
validity of antenuptial agreements that 
contain provisions to be effective upon 
divorce, which had previously been deter- 
mined to be violative of public policy 
because they facilitated the procurement 
of a divorce. See Potter v. Potter, 101 
Fla. 199, 133 So. 94 (1931). Even though 
not invalid per se, such agreements needed 
to meet the Del Vecchio criteria to be 
deemed valid. 


Probate and Dissolution Distinguished 

In 1974, the Florida Legislature sub- 
stantially revised the Probate Code, 
recodifying the rights that inure to a 
surviving spouse, including the right to 
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intestate succession, that is the right to 
a certain percentage of the estate of a 
spouse who dies without a will, F.S. 
§732.102 (1974); the right of a spouse 
to an elective share of the estate of a 
spouse who left a will but the provisions 
thereof were less than the statute deems 
to be adequate, F.S. §732.201, .205-.212 
(1974); protection for a pretermitted 
spouse, one who was left out of the will 
primarily because the decedent was not 
married at the time of making the will, 
F.S. §732.301 (1974); homestead descent 
and devise, F.S. §732.401, .4015 and .403 
(1974); exempt property and family allow- 
ance. At the same time, the legislature 
provided for the waiver by contract of 
all of the statutory rights in F.S. §732.702 
(1974), which reads as follows: 


(1) The right of election of a surviving spouse 
and the rights of the surviving spouse to home- 
stead, exempt property, and family allowance, 
or any of them, may be waived, wholly or 
partly, before or after marriage, by a written 
contract, agreement, or waiver signed by the 
waiving party.... [Explanation of meaning 
of waiver of “all rights”] 

(2) Each spouse shall make a fair disclosure 
to the other of his or her estate if the agreement, 


contract, or waiver is executed after marriage. 
No disclosure shall be required for an agree- 
ment, contract, or waiver executed before mar- 
riage. 

While the statutory revision eliminated 
the need for the two-tier test of Del 
Vecchio in the estate context, it is still 
the law in the dissolution of marriage 
context. The Supreme Court in Weintraub 
v. Weintraub, 417 So.2d 629, 631 (Fla. 
1982), declined to hold that F.S. §732. 
702(2) would apply to validate antenuptial 
agreements otherwise invalid under Del 
Vecchio standards. To do so would 
remove the safeguards to a prospective 
spouse and the rationale is different as 
there is no impediment to a full hearing 
regarding the proof of whether adequate 
disclosure took place prior to the exe- 
cution that the death of a spouse causes 
in the probate context. 

It is important to note that not all 
of the safeguards were eliminated in the 
probate context. Agreements may be 
challenged on the basis of fraudulent 
nondisclosure or misleading disclosure, 
Moldofsky v. Stregack, 449 So.2d 918, 
920 (Fla. 3d DCA 1984), as well as fraud, 
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duress, coercion, or overreaching. See, 
Ellis First Nat. Bank of W. Pasco v. 
Downing, 443 So.2d 337 (Fla. 2d DCA 
1983). 


What Agreements Can and Cannot Do 

When contemplating an antenuptial 
agreement, it is important to know what 
can and cannot legally be accomplished 
by the agreement. As has already been 
explained, the parties may waive some 
or all of their rights as a surviving spouse 
in the estate of the other. In the disso- 
lution of marriage context, one or both 
parties may waive all rights to receive 
alimony or support from the other. Hahn 
v. Hahn, 465 So.2d 1352 (Fla. Sth DCA 
1985); Kirkconnell v. Kirkconnell, 222 
So.2d 441 (Fla. 2d DCA 1969). A party 
may waive any rights to the other’s prop- 
erty that might be acquired by virtue 
of the marriage, which has been deemed 
to mean even rights in that property held 
jointly by the parties, if the antenuptial 
agreement so states. See Keister v. Keister, 
458 So.2d 32, 34-35 (Fla. 4th DCA 1984), 
reh’g denied 466 So.2d 217 (1984), wherein 
the husband had waived any interest he 
may have in “[{A]ll real, personal and 
tangible property held by [the wife], or 
held jointly acquired by her or acquired 
jointly and at whatever time acquired 
by her or jointly, .. .” 

However, a party may not require the 
other to waive his or her right to be 
supported during the marriage. In Belcher 
v. Belcher, 271 So.2d 7 (Fla. 1972), the 
Supreme Court determined that it was 
contrary to public policy to release a 
husband from his obligation to support 
his wife during coverture. The state had 
an interest in protecting wives so that 
they would not become dependent upon 
the welfare of others. This determination 
was made in spite of the fact that Mrs. 
Belcher has received assets as a result 
of the marriage and had waived any claims 
for alimony, suit money or other mainten- 
ance from her husband. The court deter- 
mined that it had the right and duty 
to examine the adequacy of the provisions 
for the wife during the ongoing marriage. 
It clearly distinguished agreements which 
provided for a waiver of alimony post 
dissolution, which was a matter of con- 
tract and would be recognized. Belcher, 
271 So.2d at 10. 

The foregoing protection extends to 
pendente lite attorneys’ fees, suit money 
and costs, which may be requested, 
awarded and enforced even where a party 
has waived all right to receive attorneys’ 


fees from the other. Mulhern v. Mulhern, 
446 So.2d 1124, 1125 (Fla. 4th DCA 
1984). 

The custody and support of children 
is another matter as to which parties 
are not permitted absolutely to waive 
any right to interference by the courts. 
While a court will generally adopt an 
agreement of the parties resolving cus- 
tody, it has the authority not to if some 
other arrangement is in the child’s best 
interest. Holland v. Holland, 458 So.2d 
81 (Fla. 5th DCA 1984); Viltz v. Viltz, 
384 So.2d 1348 (Fla. 3d DCA 1980). 
Practically speaking, it would be difficult 
to predetermine what would be in a child’s 
best interest in an antenuptial agreement 
as in the usual case the agreement is 
executed before the birth of children. 
As to child support, a parent has a legal 
duty to support a minor child, which 
duty or obligation cannot be bargained 
away. Cronebaugh v. Van Dyke, 415 
So.2d 738 (Fla. Sth DCA 1982). 

In addition to matters that are expres- 
sly forbidden to be permanently resolved 
by contract, there are unlimited matters 
that courts are simply not equipped to 
handle or resolve if disputes arise. Florida 
courts have specific jurisdiction to dis- 
solve a marriage and in conjunction 
therewith, to determine support and cus- 
tody arrangements and obligations, 
equitably distribute the parties’ property, 
award attorneys’ fees and enforce its 
rulings. F.S. §§61.001, et seg. Agreements 
relating to any of these matters will be 
considered by the courts at the time any 
of the issues are raised and the agreement 
is plead either initially or as a defense. 
In the probate context, the court presides 
over the decedent’s estate and interprets 
all contracts involving the decedent that 
take effect or have any remaining effect 
after the person’s death. However, con- 
tracts that attempt to regulate the behav- 
ior of persons during an ongoing marriage 
present another matter entirely. 

Detailed agreements concerning the title 
and management of separate and joint 
property, management of the couple’s 
finances, rearing and education of their 
children, household and responsibilities 
and other details of an ongoing marriage 
are all matters that may be discussed 
by the parties prior to their marriage 
and may be determined by contract either 
before or after marriage, but, as a general 
rule, it should be understood that these 
agreements are designed to be followed 
and enforced by the parties themselves. 
Thus, it is good practice to include pen- 


alty clauses in the contract for a breach 
of any of the provisions that do not 
call for court action or enforcement. 

One such example is found not in 
appellate case law, but was retrieved from 
the record in the lower court in the annul- 
ment case of Edward and Ruth Ball, 
which was the subject of Ball v. Ball, 
160 Fla. 601, 36 So.2d 172 (1948). The 
agreement was reprinted and can be found 
in Carson, Part III, A Practical Treatise 
on the Law of the Family, Marriage and 
Divorce in Florida, 101 to 104 (1950). 
Nineteen extremely specific clauses were 


In addition to the fairness 
of the agreement and the 
presence or absence of 
adequate disclosure, the 
manner in which the 
agreement is proposed and 
executed is significant in 
determining its enforceability 


contained in the agreement by which the 
couple attempted to regulate their friends, 
acquaintances, visits from guests or 
relatives, social life, personal appearance, 
constructive criticism each of the other, 
discipline of children, recreation vaca- 
tions, property interests and income, and 
to prohibit close friendships with mem- 
bers of the opposite sex or extramarital 
affairs. The penalty provided in the agree- 
ment for violation of all clauses (except 
the extramarital affairs clause, which specif- 
ically provided for a forfeiture of com- 
munity property and a separation) was 
the forfeiture to the other of one percent 
of the monthly community earnings or 
income for each such violation, unless 
habitual, which may result in a separa- 
tion. It is interesting to note that the 
agreement was executed in 1933 and the 


issue which brought the parties and the 
agreement to court in 1943 was the hus- 
band’s claim for an annulment of the 
marriage and to declare the agreement 
void ab initio on the basis of fraud in 
that the wife did not disclose to him 
that she could not have children. This 
illustrates that it is not possible to foresee 
all eventualities that may befall a couple 
and that agreements may not be able 
to be designed to cover all problems that 
may arise. 

In addition to the fairness of the agree- 
ment and the presence or absence of 
adequate disclosure, the manner in which 
the agreement is proposed and executed 
is significant in determining its enforce- 
ability. An agreement must be entered 
into voluntarily, that is, in the absence 
of duress or coercion. 

Some types of duress are easily recog- 
nizable such as in Paris v. Paris, 412 
So.2d 952 (Fla. Ist DCA 1982), a marital 
settlement case in which the husband threat- 
ened to inform the parties’ children that 
their mother had had an illicit affair and 
another child from a previous marriage 
if she did not sign the agreement. In 
the antenuptial context, the duress may 
be more subtle. 

Some courts have taken the position 
that springing the idea of antenuptial 
agreement upon the bride extremely close 
to the wedding day may be an indication 
of duress. In Plant v. Plant, 320 So.2d 
455 (Fla. 3d DCA 1975), the late presenta- 
tion of the agreement together with other 
factors such as lack of independent coun- 
sel and inadequate legal advice, inade- 
quate financial disclosure and the fact 
that the agreement tended to facilitate 
divorce led to the voiding of the ante- 
nuptial agreement. 

The circumstances of the execution of 
the agreement in Lutgert v. Lutgert, 338 
So.2d 1111 (Fla. 2d DCA 1976), were 
a key factor in the determination that 
the agreement was a product of coercion. 
The wife was informed of the agreement 
less than 24 hours prior to the wedding. 
Plans for a honeymoon cruise had been 
made; the wife had purchased her 
trousseau; a wedding had been planned 
at the airport and family and friends 
had been invited; rings had been selected. 
The wife objected to the agreement. The 
husband took the position of no agree- 
ment, no wedding, so she ultimately signed 
and they enjoyed a luxurious lifestyle 
for 10 years. The court held that the 
manner in which the agreement had been 
executed gave rise to the presumption 
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of undue influence and the burden shifted 
to the husband to rebut the presumption, 
which he was not able to do. Thus, the 
agreement was voided by the wife. 

In view of the foregoing, ideally, the 
desire and necessity of an agreement 
should be discussed prior to its prepara- 
tion and presentation. The more involved 
a party is in the creation of the agreement, 
the more likely he or she will feel bound 
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to abide by it. A “take it or leave it” 
proposition is not likely to be appreciated 
either personally or legally. 


A Word to the Wise 


Even with all of the safeguards pro- 
vided by law, one cannot always be pro- 
tected from making a bad bargain. 
“Freedom to contract includes freedom 
to make a bad bargain.” Posner v. Posner, 
257 So.2d 530, 535 (Fla. 1972). In spite 
of what she considered to be inadequate 
provisions for her upon her husband’s 
death, the wife in Cantor v. Palmer, 166 
So.2d 466 (Fla. 3d DCA 1964), was held 
bound by an antenuptial agreement in 
which she waived all right in the estate 
of her husband except what he would 
provide by will, because she had reviewed 
the agreement with independent counsel, 
outside the presence of her husband and, 
although she had thought he was wealth- 
ier than he turned out to be, she had 
an approximate knowledge of his wealth. 

The same discovery was made by the 
wife in Potter v. Collin, 321 So.2d 128 
(Fla. 4th DCA 1975). The wife had hoped 
that her husband would “soften up” 
during the marriage and make a better 
provision for her with time, but the mar- 
riage had lasted only 17 months and in 
spite of her “improvident” bargain, the 
court could not revise the deal. 

In Carnell v. Carnell, 398 So.2d 503 
(Fla. 5th DCA 1981), the same principle 
was applied to an attorney husband who 
so wanted to be married that to encourage 
his reluctant bride to marry him, he 
drafted an agreement providing as her 
security that upon the dissolution of the 
marriage, his wife would receive the home 
he owned prior to the marriage, one-half 
of his disposable income and one-half 
of his retirement as alimony until she 
remarried. The marriage lasted only two 
years and upon its dissolution, the agree- 
ment was held to be enforceable. The 
husband’s argument that he had been 
“swept off his feet” was insufficient to 
prove undue influence or overreaching. 

One final note is that antenuptial agree- 
ments are not as flexible as the law in 
taking into account events unforeseen at 
the time of the execution of the agree- 
ment. An example is the recent case of 
Urbanek v. Urbanek, 484 So.2d 597 (Fla. 
4th DCA 1986). The wife was a 25-year- 
old singer at the time of the marriage. 
The husband was a 59-year-old, self-made 
real estate developer. The wife entered 
into an antenuptial agreement freely and 
voluntarily and its provisions appeared 


adequate at the time; however, upon the 
dissolution of the marriage four years 
later, the wife introduced evidence that 
she had been diagnosed as having multi- 
ple sclerosis and requested modification 
of the support provisions of the agree- 
ment to take into account her increased 
needs for medical expenses. The trial court 
did modify the agreement by adding an 
additional lump sum to the provisions; 
however, the Fourth District reversed, 
stating that such modification is imper- 
missible when one has made a full and 
final settlement of support in an agree- 
ment. Urbanek stands as a reminder of 
the risk involved in making predetermi- 
nations of future needs and such waivers 
should be carefully considered by both 
the parties and counsel. 

In summary, antenuptial agreements are 
permissible as long as the standards for 
validity are met. When considering or 
recommending an agreement, the parties 
and their counsel should discuss the goals 
and effect at length. Err, if at all, on 
the side of too much disclosure and high 
valuations. Also, attempt to take into 
account a couple’s changing needs that 
might come as a result of having children, 
a serious illness of a party or family 
member, or a financial reversal, and make 
an attempt to deal with such an eventual- 
ity. B 
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Foonberg’s personal experiences, as well 
as tips and suggestions he has gathered 
from practicing lawyers during his 300- 


| 
| 


plus speaking engagements in all 50 states. 
Each chapter is designed to “stand 
alone” as a self-contained unit. The busy 
practitioner may read and use a single 
chapter of the book without reading pre- 
vious chapters. 
Lawyers Alert Press is a division of 


‘ Lawyers Weekly, Inc., publishers of state 


and national legal newspapers and texts 
for over 14 years, 30 Court Square, 
Boston, MA 02108. 


Directory of Computer Software 

Locate 1986-87: A Directory of Law 
Office Computer Software, sixth edition, 
published by the American Bar Associa- 
tion Section of Economics of Law Prac- 
tice, serves as a guide for lawyers who 
are automating their offices and choosing 
software. 

“Locate” compiles information needed 
to find and evaluate law office software 
vendors and is designed to help users 
at all levels of data processing sophistica- 
tion. Vendor listings include such informa- 
tion as package name, ‘price range of 
typical systems, size of law firms served, 
hardware used, number of installations, 
specific applications and vendor contact 
name. 

“Locate: A Directory of Law Office 


Computer Software” is available for 
$34.95 (regular price) and $24.95 (Section 
of Economics of Law Practice members) 
plus $2.50 per order for handling, from 
the American Bar Association, Order Ful- 
fillment 511, 750 North Lake Shore Drive, 
Chicago, Illinois 60611 (312/988-5555). 
Allow four to six weeks for delivery. 


Managing the Corporate Law 
Department 

Management for In-House Counsel: 
Techniques, Tools, Approaches, a new 
publication from the American Bar Asso- 
ciation’s Section of Economics of Law 
Practice, is a source book for those who 
manage corporate law departments. 

The publication is divided into three 
sections dealing with the role of the in- 
house counsel, the way the corporate law 
department is organized, and manage- 
ment tools and techniques. 

The publication covers such topics as 
lawyer compensation, practice manage- 
ment, office administration, relations with 
outside counsel, and the recruitment and 
training of lawyers and support staff. 

The book is available for $34.95 (regu- 
lar price) and $29.95 (Section of Econom- 
ics of Law Practice members), plus $2.50 
per order for handling, from the Ameri- 
can Bar Association, Order Fulfillment, 
750 North Lake Shore Drive, Chicago, 
Illinois 60611 (312/988-5555). Allow four 
to six weeks for delivery. 


. Sanctions Against Trial lawyers 


Sanctions: Rule 11 and Other Powers, 
a new publication from the American 
Bar Association’s Section of Litigation, 
examines reported and unreported circuit 
and district court decisions on sanctions 
under Rule 11 and Rule 37 of the Federal 
Rules of Civil Procedure, and other 
powers. The publication devotes a chap- 
ter to each circuit, containing a summary 
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of activity within the circuit and a survey 
of cases, prepared by lawyers experienced 
within the relevant jurisdiction. 

The introduction contains an analysis 
of the current state of the law as well 
as advice on avoiding sanctions and 
having them imposed. 

The book is available for $24 plus $2.50 
per order for handling, from the Ameri- 
can Bar Association, Order Fulfillment, 
750 North Lake Shore Drive, Chicago, 
Illinois 60611 (312/988-5555). 


Suing the IRS 

Here’s a handy reference book that 
helps tax professionals get the informa- 
tion they need to steer their clients through 
Tax Court. 

In Mortimer Caplin’s preface to the 
Prentice-Hall Guide to Tax Court Prac- 
tice and Procedure, the former commis- 
sioner of the Internal Revenue Service 
describes the handbook as “helpful to 
the experienced practitioner as well as 
the student ... a detailed road map to 
the intricacies of practice before the Tax 
Court.” 

The Guide provides complete, accurate 
and current coverage of Tax Court Rules, 
including those recent rules designed to 
crack down on filing frivolous papers with 
the court. Contents also include: complete 
text and an explanation of each Tax Court 
Rule, its application and operation; case 
digests and rulings that show how a rule 
is interpreted by the courts and the IRS; 
Official Tax Court Notes, relevant Code 
sections, sample forms plus a comprehen- 
sive index. 

Published by Prentice-Hall Informa- 
tion Services, Paramus, N.J. To order, 
call toll-free 1-800-562-0245. In N.J. call 
collect 1-201-368-4500. 


Transforming Legal Education 

“Transforming Legal Education: A Sym- 
posium of Provocative Thought” has just 
been published as a special issue of the 
Nova Law Journal. The issue is 639-pages 
in length, and contains articles by 44 
authors. Among the contributors are 
Harvard professors Derrick Bell and 
Duncan Kennedy; Dean Charles Halpern 
of CUNY, Queens; Cynthia Fuchs Epstein 
of the Russell Sage Foundation; Roger 
Cramton, immediate past-president of the 
American Association of Law Schools; 
and “Doonesbury” cartoonist Garry 
Trudeau. 

The issue examines legal education 
today and suggests how it can be im- 
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proved. Some authors suggest modest 
changes, while others call for radical 
reform. 

The authors discuss numerous topics 
relating to legal education. For example, 
Derrick Bell and Kellis Parker discuss 
the role of minorities in law schools. 
Several writers, including Nancy Erickson, 
Patty Rauch, and Faith Seidenberg, dis- 
cuss women and the law. Four articles 
are on the innovative program at the 
law school at CUNY, Queens: Charles 
Halpern, Howard Lesnick, John Farago, 
and Dinesh Khosla/ Patricia Williams. 

Anthony Chase and Gary Minda con- 
tribute to the ongoing debate over the 
role of critical legal scholars in legal educa- 
tion. Other articles include those of 
Duncan Kennedy on political beliefs and 
the teaching of law; Michael Burns on 
the need for yin/yang balance in law 
schools and in the legal profession; Charles 
Lawrence on a dream from which he 
learned the significance of fear; Lucy 
McGough on the harrowing experience 
of teaching a subject for the first time; 
“Al B. Tross” on the ways in which law 
school prepares students for life as a 
lawyer; Roger Cramton on the education 
of lawyers in the United States and 
England; Ann Fagan Ginger on teaching 
peace law; California Supreme Court 
Justice Joseph Grodin on the “tunnel 
vision of legal education”; Sheldon 
Messinger and Philip Selznick on teach- 
ing jurisprudence to nonlaw students; 
Janet Motley on law school exams; and 
Paul Savoy on teaching criminal proce- 
dure, among other outstanding articles. 

Twelve “Doonesbury” cartoons by 
Garry Trudeau are included, and each 
article is accompanied by a drawing by 
New York artist Jill Burkee. 

Copies of the issue on legal education 
can be ordered for $10 per copy. Call 
(305) 467-0310, or write to the Nova Law 
Journal, 3100 S.W. 9th Avenue, Fort 
Lauderdale, Florida 33315. 


Discrimination Statistics 


Statistical Methods in Discrimination 
Litigation has been published by Dekker 
Publishers as an aid to expert witnesses, 
attorneys and consultants seeking to sup- 
port claims of discrimination. 

The 205-page volume discusses the advan- 
tages and shortcomings of commonly used 
statistical methods, potentially aiding the 
researcher in determining the best meth- 
odology for use in research. 

Edited by D.H. Kaye and Mikel Aickin, 


the book contains chapters on the place 
of statistics in establishing unconstitu- 
tional acts, statistical evidence of discrim- 
ination in jury selection, employment dis- 
crimination and other areas useful to 
lawyers. 

Part of Dekker’s series of texts and 
monographs on statistics, the book is 
available from Marcel Dekker, Inc., 270 
Madison Avenue, New York, New York 
10016. 


Ethical Dilemmas of Defense 
Attorneys 


In response to the recent increase in 
federal litigation against the criminal 
defense by prosecuting attorneys, Clark 
Boardman Company, LTD., announces 
a new treatise, Criminal Defense Ethics: 
Law and Liability. 

Written by John M. Burkhoff, Crimi- 
nal Defense Ethics thoroughly examines 
the Comprehensive Crime Control Act 
and offers guidance on the forfeiture of 
legal fees and abuse of the subpoena 
process. In addition, this new treatise 
provides defense attorneys with the cur- 
rent guidelines for professional conduct 
and information on new cases, statutes, 
and ethical codes to fully protect them- 
selves and their clients. It also offers exten- 
sive coverage on liability for malpractice, 
conflicts of interest, improper contacts, 
trial publicity and ineffective assistance 
of counsel. 

The book may be ordered from the 
publisher, Clark Boardman Company, 
Ltd., 435 Hudson Street, New York, N.Y., 
10014 or by phoning toll-free 1-800-221- 
9428 (in NYS call 212-929-7500 collect). 


Judicial Disqualification 

Judicial Disqualification Under Canon 
3C of the Code of Judicial Conduct by 
Leslie W. Abramson reviews and analyzes 
civil and judicial discipline cases concern- 
ing conflict of interest and disqualifica- 
tion under Canon 3C of the Code of 
Judicial Conduct. It begins with an over- 
view of the scope of Canon 3C, discussing 
to whom and when it applies and self- 
disqualification and recusal motions. 

In succeeding chapters the appearance 
of partiality and personal bias or knowl- 
edge in a case are thoroughly explored. 
The monograph devotes another chapter 
to judges’ professional and family rela- 
tionships that might give rise to a conflict 
of interest, and then proceeds to investi- 
gate the financial interests of judges that 
might cause a conflict of interest. 


Further information is available from 
David Richert, Publications Director, 
American Judicature Society, 25 E. 
Washington, Suite 1600, Chicago, Illinois 
60602, (312) 558-6900. 


Art Publication Focuses on Law 
and Society 


The West Collection, a coffee-table type 
art book, has been announced by West 
Publishing Company. The richly illus- 
trated book presents a survey of West’s 
permanent collection of law-related con- 
temporary American art. 

The collection includes the work of 
well known and emerging artists. All 
artists represented were purchase award 
winners in the national Art and the Law 
exhibitions organized by West, publisher 
of law books. 

The artwork is grouped to cover the 
spectrum of today’s legal topics: Patri- 
otism/ Symbolism; The Court as an Insti- 
tution; The Legal Profession; Due Process 
of Law — Justice; Equal Protection Under 
the Law; Government Regulation — The 
Environment; Criminal Justice in Amer- 
ica; and Inhumanities. 

With a foreword by Chicago educator 
and art critic, Franz Schulze, the volume 
examines aspects of the law and society 
as seen through the eyes and comments 
of American artists. Their work is pre- 
sented in full color with more than 90 
fine art reproductions accompanied by 
artists’ statements and biographical informa- 
tion. 

The large hardcover book is available 
in both a standard edition and a col- 
lector’s edition, which is limited to 999 
numbered copies. Both are stamped in 
gold and the 222 pages are printed on 
finest quality paper. 

For more information contact Gary 
Schmidt, West Publishing Company, 
612/228-2500. 


Dictionary of Public 
Administration 


As a practice, a profession and an 
academic discipline, the entire field of 
public administration is now summed up 
in The Facts on File Dictionary of Public 
Administration, by Jay M. Shafritz, price 
$29.95, hardbound, Facts on File, Inc., 
460 Park Avenue South, New York, N.Y. 
10016. 

This reference contains the theories, 
concepts, practices, laws, institutions, lit- 
erature and people of this multi-faceted 


field. It incorporates more than 5,000 
entries in an A-Z format. 


Persuasive Writing for Lawyers 

A good advocate must write as well 
as he or she talks. Even a simple letter 
to an adversary which is ungrammatical, 
overly formal, or poorly proofread can 
hinder effective advocacy by creating a 
negative image of the writer and of the 
writer’s ability to do a good job. 

Lucy V. Katz, a practitioner for the 
past 14 years and a professor at Fairfield 
University in Connecticut, has written 
a new book, Winning Words: A Guide 
to Persuasive Writing for Lawyers, 
(Law & Business, Inc./Harcourt Brace 
Jovanovich, Publishers, 1986, 206 pages), 
which suggests how lawyers can become 
more proficient, by identifying the main 
elements of an effective legal writing style. 

This new book is neither abstract or 
theoretical; it teaches by example. 

While this is not a book on writing 
legal documents, the techniques described 
easily can be incorporated into pleadings 
and other material when appropriate. 

Copies are available for $40 from Law 
& Business, Inc., 855 Valley Road, Clifton, 
New Jersey 07013, or call toll-free (800) 
223-0231. 


Morality of Capital Punishment 

Capital punishment can never be moral, 
Scripture code words, Superior Court 
rulings, public opinion notwithstanding. 

Dr. Michael Endres, professor of crim- 
inal justice at Xavier University in 
Cincinnati, Ohio, draws this firm conclu- 
sion in his book “The Morality of Capital 
Punishment,” recently published by 
Twenty-Third Publications. 

Dr. Endres dismisses biblical code 
words and oversimplification of Scriptures 
to justify the morality of capital punish- 
ment. He soundly rejects the rationaliza- 
tion that such punishment is cheaper than 
long imprisonment. He further repudiates 
the validity of “vindictive public opinion 
stridently shouting that it is moral.” 
Finally he spurns a morality that relates 
to the Supreme Court declaring the death 
penalty constitutional. 

In his unique examination of capital 
punishment within a moral framework, 
Dr. Endres argues that all four purposes 
must be fully met for the death penalty 
to be moral, namely, 

— it must better protect society than 
other alternatives; 

— it must better restore the order 


of justice and the solidarity of the com- 
munity breached by the offender; 

— it must ensure that innocents are 
not unwittingly executed; 

— it must be imposed with scrupulous 
fairness. 

The Morality of Capital Punishment 
by Michael Endres (paper, $5.95) is avail- 
able in bookstores or directly from Twenty- 
Third Publications, Mystic, CT 06355. 


A Courtroom Novel 

What would happen if a judge had 
to preside over the murder trial of an 
innocent man — when, in fact, the judge 
committed the murder himself? This is 
the premise of The Judgment (A Bernard 
Geis Associates Book published by 
Donald I. Fine, Inc., June 2, 1986, $16.95, 
cloth), a first novel by Judge Howard 
E. Goldfluss, an acting Supreme Court 
justice of the State of New York. Movie 
rights have been sold to Paramount Pic- 
tures and it has been selected by Reader’s 
Digest Condensed Books. 

A distinguished judge with his sights 
set on the governor’s mansion murders 
his beautiful socialite mistress in a fit 
of rage. In a bizarre twist of fate, he 
is then called upon to preside at the 
trial of the wrongly accused defendant. 
As the judge gradually becomes undone 
by a crisis of conscience, a tale of ambi- 
tion, betrayal, guilt and expiation is told 
in a relentless and ultimately absorbing 
fashion. 

Judge Goldfluss has penetrated the 
judicial mystique to explore the tragic 
fallibility of a basically decent man who 
has spent a lifetime upholding the law, 
only to become inextricably caught up 
in a web of deceit. 


Illustrated Medical Dictionary 

The second edition of the JVR Concise 
Personal Injury Medical Dictionary 
enables lawyers, paralegals, claims people 
and secretaries to understand hospital 
records and medical reports. 

New for this edition is a six-page sec- 
tion of illustrations which identify and 
locate the most frequently injured bones 
and muscles of the body. A chart of 
common symbols and 250 standard med- 
ical abbreviations and their meanings fur- 
ther supplement over 1,000 concise, 
nontechnical definitions of principal med- 
ical terms. 

Copies of this dictionary are available 
from Jury Verdict Research, Inc., 5325 
Naiman Parkway, Suite B, Solon, Ohio 
44139, (800) 321-6910. 
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Florida Condominium Law 
and Practice 

Matthew Bender & Co., Inc., published 
Florida Condominium Law and Practice 
by Robert I. Shapiro and Michael L. 
Hyman in October. 

The book is a complete guide to plan- 
ning, creating, marketing, operating, and 
managing a Florida condominium. 

It is designed for real estate developers, 
unit owners, condominium associations, 
institutional lenders, and state and federal 
agencies involved with condominiums. 

The discussion provides extensive cross- 
references to the Florida Condominium 
Act; pertinent rules and regulations of the 
Division of Florida Land Sales, Condo- 
miniums and Mobile Homes; and appli- 
cable case law. 

The two-volume set is priced at $160. 
For more information, contact Charles 
Smith, (518) 462-3331, Matthew Bender & 
Co. 


Constitution Resource Manual 

West Publishing Company has prepared 
a Resource Manual on the U.S. Constitu- 
tion. 

Developed in conjunction with West’s 
The Guide to American Law: Everyone’s 
Legal Encyclopedia, the manual provides 
an extensive framework for study and dis- 
cussion of constitutional issues during the 
coming Bicentennial celebration. 

The resource manual is an easy-to-use 
teaching tool, prepared by educational 
experts for a high school or higher reading 
level. It directs the user to the multitude of 
materials and references on the constitution 
to be found in The Guide. 

Call 1 (800) 328-9352 to find out how you 
can receive a copy of this new teaching 
resource. 


Guide for Preparing Legal Briefs 
How to Prepare a Legal Citation 
(January 1986) by Elaine Maier, J.D., 
outlines the complex procedures involved 
in preparing legal briefs and articles. 
Emphasis is on checking citations for 
accuracy and style. The author provides 
a clear and practical approach to a com- 
plex process. Clear examples and helpful 
exercises clarify the confusing. maze of 
rules, exceptions, and variations. 
Prepared by a lawyer who was. also 
an editor of a law journal, the reference 
may be indispensable for law students, 
legal professionals and trainees. It is based 
on A Uniform System of Citation (or 
“Blue Book”), the standard reference in 
the field. 
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It is available from Barron’s, 113 Cross- 
ways Park Drive, Woodbury, N.Y. 11797, 
for $5.95. 


Estimating Human Life Values 

By Philip Eden, TechPress Interna- 
tional, Box 7131, Berkeley, CA 94707, 
2d. edition 244 pp., $85, this book 
proposes to enable attorneys to obtain 
a preliminary estimate of the present value 
of the loss of earning capacity in cases 
of wrongful death or personal injury. 

An attorney has several alternative ways 
of securing such an estimate. The best 
way is to have a custom-made report 
prepared by an experienced forensic 
economist, tailored to fit the circum- 
stances of the individual case. This report 
may be the basis of settlement or evidence 
at trial. Unfortunately, such a report may 
be relatively expensive. 

A second way is to get a computerized 
report from one of the services that pro- 
vides these. Unfortunately, such a report 
is still expensive and, worse, it may be 
quite inaccurate. 

The third way is for the attorney (or 
a paralegal assistant) to generate the esti- 
mate by use of this book, its publishers 
say. 

This book is a supplement to and a 
major expansion of the first edition of 


the book Estimating Human Life Values 
written by Philip Eden in 1975. 


Making Terminations Easier 

Firing an employee has always been 
a difficult, emotionally draining experi- 
ence. And in recent years, changes in 
the law have made it even more danger- 
ous. Before You Say “You'll Have to 
Go ...,” a unique new terminations 
decision tree,” answers the difficult 
questions that arise in the termination 
of employees. The “decision tree” is actu- 
ally a series of “yes or no” questions. 
Following its direct, thorough approach, 
managers are led to an ultimate “fire/no 
fire” decision, — even in difficult or com- 
plex situations. 

The workbook covers such issues as 
discrimination on the basis of age, race, 
sex, religion, or physical handicap; sum- 
mary discharges; pro-union activities; off- 
duty misconduct; and documenting evi- 
dence in support of the termination. It 
emphasizes and explains the many rea- 
sons to exercise caution in terminating 
an employee, recommending the difficult 
situations be approached from an “out- 
sider’s” point of view. 

Before You Say “You'll Have to Go 
...” 1s available for $21.95 from Business 
and Legal Reports, 64 Wall Street, 
Madison, Connecticut 06443-1513. 


“Now that’s what I call client controi.” 
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Criminal Law 


"Now You See It, Now You Dont’?— 
Record Expunction in Florida 


by Barry E. Krischer 


Criminal history record expunction or 
sealing was first provided by the legisla- 
ture is 1974. What was granted in the 
newly enacted statute was a matter of 
legislative grace. The Florida Supreme 
Court, in the same decision that struck 
down a portion of the statute as uncon- 
stitutional, stated, “We recognize the value 
of the expungement statute to society 
and its innate fairness to people impro- 
perly accused.” Johnson v. State, 336 
So.2d 93 (Fla. 1976). 

The court also recognized the right 
of the parties to petition a court “to 
seal their records from public view 
wherein the ends of justice may be served.” 
Throughout this discussion, it is impor- 
tant to distinguish between “expunge- 
ment” and “sealing” of records. Failing 
to do so will cause the line between the 
legislative intent and the limitations 
imposed by the Florida Supreme Court 
to be blurred. 


Preliminary Considerations 

To expunge means to destroy or oblit- 
erate, to annihilate physically, to strike 
out wholly. By opposition, sealing a 
record leaves it intact, but closed to public 
view. Sealing of records is a statutory 
exception to the public records law. 

Additionally, an analysis of this area 
of the law requires a further distinction 
between judicial and nonjudicial records. 
The original version of the statute (F.S. 
901.33) required the trial court, upon 
granting a motion to expunge, to “issue 
an order to expunge all official records 
relating to such arrest, indictment or 
information, trial and dismissal or dis- 
charge.” Clearly, the statute mandated 
relief that went far beyond expungement 
of “the record of arrest from the official 
records of the arresting authority.” To 
the extent that the statute “require[d] 
the destruction of judicial records [it] 


would permit an unconstitutional encroach- 
ment by the legislative branch on the 
procedural responsibilities granted exclu- 
sively to [the Florida Supreme Court].” 
“Consequently, the Court will consider 
adoption of a rule to effectuate the legis- 
lative intent by requiring the sealing of 
court records . . ..” [Emphasis added] 336 
So.2d at 95. 

The Supreme Court went on to suggest 
“[iJf a portion of the record is to be 
preserved anywhere in state government, 
the logical place for preserving the actual 
proceedings is in the court, with such 
record being made available on a confi- 
dential basis to the Department of Law 
Enforcement, rather than having it left 
solely with the latter agency.” Possibly 
in response to this comment by the court, 
the legislature provided in §943.058(3), 
the new version of §901.33, that “[a]n 
order sealing criminal history records pur- 
suant to this subsection shall not be con- 
strued to require that the records be 
surrendered to the court, and such records 
shall continue to be maintained by the 
department.” [Emphasis added] 

The rule referred to by the court is 
now to be found in Criminal Procedure 
Rule 3.692. This rule provides in more 


detail how the dictates of the statute, 
within the limitations imposed by the 
court, are to be carried out. The practi- 
tioner will note that the court file is 
always kept intact. 


Prerequisites 

Again, in response to the Johnson case, 
§943.058(2) provides for the courts to 
have control over their own procedures 
for sealing and expunction of judicial 
records containing criminal history informa- 
tion. See C.P.R. 3.692. The statute then 
expands upon who is entitled to have 
nonjudicial records sealed or expunged. 
These prerequisites include (1) no prior 
record (adjudication of guilt) for a crim- 
inal offense or ordinance violation, includ- 
ing convictions for traffic violations (see 
Murphy v. State, 363 So.2d 581 (Fla. 
4th DCA 1978)); (2) the applicant was 
not adjudicated guilty of any of the 
charges stemming from the arrest he is 
seeking to expunge (see State v. Herstik, 
475 So.2d 1268 (Fla. 4th DCA 1985) 
and Poleski v. State, 371 So.2d 548 (Fla. 
3d DCA 1979)); (3) the applicant has 
not secured a prior records expunction; 
and (4) to have the record expunged, 
the applicant’s record had been sealed 
for 10 years. 


Relief To Be Granted 

Section 943.058(3) describes the relief 
the court may grant if the prerequisites 
set out in subsection (2) are met. Those 
records maintained by Florida Dept. of 
Law Enforcement are to be ordered sealed 
and thereafter closed to public scrutiny. 


Procedures 

Subsection (4) provides for the proce- 
dure to be followed by the clerk, state 
attorney, and police agencies. See C.P.R. 
3.692 for more details. The state attorney 
is to be served with the appropriate 
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motion and affidavit. See forms at 
C.P.R. 3.989 and 462 So.2d 389 (Fla. 
1984). The rules of procedure require 
the state to respond by filing a traverse 
or a demure. The case law seems to 
indicate that when the applicant meets 
the criteria set out in the statute, and 
where the state fails to object to the 
motion, the court is without discretion 
to deny same. See Carter v. State, 448 
So.2d 64 (Fla. 3d DCA 1984); Murphy 
v. State, 363 So.2d 581 (Fla. 4th DCA 
1978). When the applicant does not meet 
the statute’s criteria, the court is without 
discretion to grant the relief sought. See 
State v. Sobie, 343 So.2d 73 (Fla. 3d 
DCA 1977); but see State v. Herstik, 
475 So.2d 1268 for discretionary power. 

When the motion is granted, the clerk 
is required to provide certified copies 
of the order to the state attorney and 
the arresting agency. The latter is then 
obligated to forward copies of the order 
to FDLE, and any other agency the arrest- 
ing agency provided the criminal history 
information. FDLE is obligated to for- 
ward a copy of the order to the FBI, 
and any other agency that it disseminated 
the criminal history information referred 
to in the order. In the event some agency 
has been overlooked, subsection (7) pro- 
vides that a motion to seal or expunge 
is deemed applicable to all agencies or 
persons known to have received the crim- 
inal history information. 

Subsection (4) concludes with a pro- 
viso that a notation confirming compli- 
ance with the order may be retained by 
the affected agencies for “use thereafter 
only to confirm the expunction upon 
inquiry of the ordering court.” Attorney 
General Opinion 86-14 suggests that the 
expunged document is not removed and 
replaced with a copy of the order of 


expungement. In that the statute makes 
the notation reflecting compliance open 
only to scrutiny by the ordering court, 
the order itself is not open to public view. 


Benefits of the Statute 

Subsection (6) sets out the effect the 
order of expungement or sealing has on 
the applicant. Subsection (6)(a) provides 


Subsection (6) (b) permits one 
whose criminal history record 
has been sealed or expunged 
to lawfully deny or fail to 
acknowledge the events 
covered by such records 


that when the order of expungement 
applies to all criminal history informa- 
tion, including the records maintained 
by FDLE, the applicant is restored to 
the status occupied prior to his arrest, 
indictment, information, or judicial pro- 
ceeding. This provision is of very limited 
application. Subsection (3) provides for 
expunging FDLE’s records “only upon 
a specific finding by a circuit court of 
unusual circumstances requiring the exer- 
cise of the extraordinary equitable power 
of the court.” [Emphasis added] See also, 
Attorney General Opinion 84-85. 
Subsection (6)(b) permits one whose 
criminal history record has been sealed 
or expunged to lawfully deny or fail to 
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acknowledge the events covered by such 
records. However, in four limited in- 
stances, the sealed or expunged record 
must be acknowledged when the person 
is: 

1. a candidate for a job in law enforce- 
ment 

2. a defendant in a new criminal pros- 
ecution 

3. making application for relief under 
this section of the Florida statute 

4. a candidate for admission to The 
Florida Bar. 

Subsection (6)(b) ends with an exemp- 
tion from prosecution for perjury or in 
any other fashion being liable for failing 
to disclose the sealed or expunged record. 


Affidavit by Applicant 

The application requesting a record 
to be sealed or expunged must be accom- 
panied by an affidavit sworn to by the 
applicant that he is eligible for the relief 
sought. The form of the affidavit is set 
out in C.P.R. 3.989. What is interesting 
in this regard is subsection (8) which 
requires the affidavit to be the “peti- 
tioner’s sworn statement that, to the best 
of his knowledge and belief, he is eligible 
for such a sealing or expunction.” [Empha- 
sis added] In State v. Upton, 392 So.2d 
1013, 1016 (Fla. 5th DCA 1981), the 
court addressed affidavits worded in sim- 
ilar fashion in conjunction with sworn 
motions to dismiss. The court stated: 

The attorney then swore that the motion 
was true “to the best of his knowledge.” This 
does not satisfy the requirement of a “sworn 
motion” as required by the Rule. 

To “swear” means to declare on oath the 
truth (of a pleading, etc.). Black’s Law Diction- 
ary, 5th Ed. (1979). This requires that the 
declarant state on oath that the fact alleged 
is true, to his knowledge, not that he believes 
it to be true because someone else has told 
him that it is. 

This opinion has not been applied to 
the affidavit required by §943.058. In 
fact, the suggested form tracts the lan- 
guage of the statute. 


Open Questions 

Two issues as yet not dealt with by 
the court with some degree of finality 
pertain to the prerequisite that the 
applicant for sealing or expungement not 
have a prior criminal record. Section” 
943.058(2)(a) mandates that the applicant 
“has never previously been adjudicated 
guilty. ...” [Emphasis added] The offend- 
ing word is “previously,” due to the leg- 
islative failure to designate the time frame 
involved. Does the statute apply only 


| “Research is relative” 


if the defendant has not been “previously 
convicted” of another offense as of the 
time that the file was to be sealed, rather 
than as of the time of arrest for the 
charges to be sealed or expunged? 

The First District has ruled that “(t]he 
statute plainly extends its remedy to one 
who, at the time of arrest, ‘never previ- 
ously’ was convicted and who is then 
acquitted or released without adjudica- 
tion of guilt. His entitlement to the remedy 
is not disseized by a subsequent adjudica- 
tion.” State v. Zawistowski, 339 So.2d 
315 (Fla. Ist DCA 1976). Clearly, this 
case was construing the previous, and 
now repealed, version of the current stat- 
ute, but the reasoning and logic of the 
decision does still abide. The Third 
District Court considers this an open 
question. See Poleski v. State, 371 So.2d 
548, 550 (n.3). 

A related issue arose in Canter v. State, 
448 So.2d 64 (Fla. 3d DCA 1984), when 
Canter was charged with three separate 
incidents of passing bad checks. Each 
case was numbered separately by the 
cierk, and while never formally consoli- 
dated, the three cases were handled 
together in the lower court. The defendant 
entered into the pre-trial intervention pro- 
gram, successfully completed it, at which 
time the state nolle prossed each of the 
three cases. The record does not specify, 
but presumably three separate nolle 
prosses were filed. The defendant then 
filed three separate applications to have 
his records expunged. All three motions 
were heard at the same time. Unfortu- 
nately, due to the manner in which the 
applications and appeals were handled, 
the appellate court did not have the oppor- 
tunity to address the real issue in this 
case, the meaning, interpretation, and 
application of §943.058(2)(b). 

“The person who is the subject of 


the record has not been adjudicated guilty 
of any of the charges stemming from 
the arrest or alleged criminal activity to 
which the records expunction petition 
pertains.” Would arrest on separate but 
related charges constitute one case? If 
the checks were written on separate days 
and clearly not part of “a common scheme 
or plan,” but filed in a single information, 
would this conflict with the legislative 
intent? Or, could the defendant circum- 
vent the statute, and move to consolidate 
separate informations for plea purposes, 
and then move to seal or expunge the 
single case number? It would seem logical 
that the applicant should not be permit- 
ted to do indirectly what he could not 
do directly. That is: accumulate two or 
three cases wherein adjudication had been 
withheld and then move to seal them 
all. A petition must be denied when the 
applicant has previously enjoyed the ben- 
efits of the expunction statute. See 
§943.058(2)(c). As a result, three consec- 
utive motions should be denied after the 
first case was sealed or expunged. One 
should not be able to seal or expunge 
more than one case, whether filed sepa- 
rately or one at a time. The courts have 
yet to address this issue. 


Related Provisions 

Finally, the benefits of §943.058 are 
available to youthful offenders. F.S. 
§958.13(1) (1985) dictates that the records 
of persons adjudicated as youthful offend- 
ers be subject to expunction under the 
same provisions that apply to other adult 
offenders. The same restrictions also 
apply. 


The relief provided by the legislature 
in §943.058 has broad implications but 
has been narrowly construed by the 
courts. BJ 
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by Frank T. Adams 


Sections 1401 through 1411 of the Tax 
Reform Act of 1986! made several changes 
in the area of income taxation of trusts 
and estates and the taxation of unearned 
income of a minor child. Most of these 
changes represent efforts to eliminate what 
Congress and the Treasury perceived as 
abuses in the income tax system that 
permitted the interest free deferral of the 
payment of tax and the shifting of income 
from a high tax bracket taxpayer to a 
taxpayer in a lower bracket. 

With a reduction in the maximum 
income tax bracket and the great narrow- 
ing of the spread between the highest 
and lowest brackets, much of the efforts 
to shift income from one taxpayer to 
another would have been naturally cur- 
tailed as such efforts would cease to make 
economic sense given the expense and 
complexity involved. Nevertheless, Con- 
gress acted to eliminate totally two trust 
vehicles previously used to shift effectively 
the tax burden into a lower bracket and 
to tax the unearned income of a minor 
child at a higher bracket. In addition, 
the ability to defer the payment of the 
tax, interest free, has been greatly reduced. 


Grantor Trust Rules 

Section 1402 of the Act amended §673 
of the 1954 Code by treating the grantor 
as the owner of any portion of a trust 
in which he has a reversionary interest, 


in either corpus or income, if at inception. 


the value of that interest exceeds five 
percent of the value of the trust.? Prior 
to the amendment the law was such that 
the grantor was not treated as the owner, 
if the reversionary interest was not rea- 
sonably expected to take effect within 
10 years of the date of the creation of 
the trust.3 Under prior law, a high bracket 
individual could temporarily shift the 
income and the taxation of that income 
earned on the grantor’s assets by trans- 
ferring the assets to a “short term” income 


Tax Law Notes 


The Tax Reform Act of 1986 — Moves To Eliminate 
Income Tax Shifting and Deferral of Payments 


or “Clifford” trust. Typically the income 
was paid to the grantor’s child for a 
period of 10 years and one month. During 
that period the income was taxed to the 
child, who presumably was in a much 
lower bracket than the grantor. At the 
end of the 10-year and one-month period, 
the assets reverted back to the grantor. 

The Clifford trust was a widely accepted 
and utilized vehicle for providing funds 
for the child’s education and to assist 
the child in early, relatively low, earning 
years. In later years when the grantor’s 
income often began to wane, the assets 
would come back to the grantor. Now, 
under Code §673 as amended, all income 
tax benefits of such short term trust arrange- 
ments are eliminated. In the situation 
described, all income would continue to 
be taxed to the grantor as the grantor’s 
retained interest exceeds five percent of 
the value. 

The new law applies to all transfers 
in trust made after March 1, 1986, except 
for transfers made after that date if made 
pursuant to a binding property settlement 
agreement entered into prior to March 
1, 1986, if the agreement required the 
establishment of such trust.5 Accordingly, 
those Clifford trusts in existence prior 
to March 1, 1986, will be governed by 
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the old rules, subject to the effect of 
the new tax on the unearned income 
of a minor child, discussed below. 

Closely related to the short term income 
trust is the spousal remainder trust. 
Through this arrangement a parent was 
capable of transferring the income and 
the tax burden to a child for a period 
of less than 10 years. However, instead 
of the assets reverting to the grantor, 
the remainder was payable to the grantor’s 
spouse. In this manner, it was possible 
for the grantor to transfer more assets 
into the trust to produce a greater income 
for a shorter period of time (e.g., four 
years) with the same gift tax consequences 
as the 10-year trust. Through the opera- 
tion of the unlimited gift tax marital 
deduction,° the gift of the remainder inter- 
est to the spouse was gift tax free. 

The Tax Reform Act of 1986 has elim- 
inated the spousal remainder trust. Sec- 
tion 1401 of the Act amended Code §672 
by adding subsection (e) which provides 
that for purposes of the grantor trust 
rules’ if a grantor’s spouse is living with 
the grantor® at the time of creation of 
any interest or power in the spouse, the 
grantor shall be treated as holding that 
power or interest. 

The addition of subsection (e) to Code 
§672 will have effects beyond that of 
eliminating the income shifting technique 
discussed above. For example, if the 
grantor desires to create an irrevocable 
inter vivos trust, it will no longer be 
possible to give the spouse a testamentary 
power of appointment? or permit the 
spouse to be a co-trustee having discre- 
tionary powers,!° without causing the 
income to be taxable to the grantor. 

The changes in Code §672 apply to 
transfer in trust made after March 1, 
1986. 


Taxable Year of Trusts 
Under prior law many trusts were per- 


=, 
: 


mitted to be on a calendar year or adopt 
any fiscal year desired for tax purposes. 
This election of a fiscal year plus the 
operation of Code §§652(c) and 662(c) 
made it possible for a beneficiary to receive 
income currently but defer the recogni- 
tion of the income until later years. The 
ability to defer the payment of the tax, 
interest free, was further enlarged in the 
case of distributions from a decedent’s 
estate. For example, if at death the estate 
assets were distributable to a trust and 
then from the trust to a beneficiary, given 
the proper selection of fiscal years for 
both the estate and trust, it was possible 
to defer the payment of tax on a distri- 
bution to the beneficiary say in March 
1981, until April 15, 1984. Believing this 
interest-free deferral of the payment of 
tax to be unwarranted, Congress, pur- 
suant to §1403 of the Act, added new 
Code §645 and has now provided that 
effective for all taxable years beginning 
after December 31, 1986, all trusts!! must 
adopt a calendar year end. 

The amendment does not affect the 
ability of an estate to elect a fiscal year. 
This right of an estate to elect a fiscal 
year may be of some significance in 
determining whether a particular estate 
plan should utilize a funded revocable 
trust with a pour-over will or whether 
the plan should utilize the will to create 
testamentary trusts. 

Recognizing that the changeover to a 
calendar year could create a “bunching” 
problem for a current income beneficiary 
by causing the beneficiary to recognize 
income for more than a 12-month period 
in 1987, §1403(c) of the Act provides a 
transitional rule to alleviate the problem. 
The transitional rule provides that the 
taxable income of the beneficiary attrib- 
utable to any short taxable year required 
under the Act is to be spread out, equally, 
over a four-year period beginning with 
1987. While this transitional rule was 
intended to alleviate the bunching of 
income, it further permits an opportunity 
for the deferral of tax. By delaying income 
that might be recognized at the end of 
the trust’s current fiscal year or acceler- 
ating income that may be recognized in 
1987, such income may be recognized 
in the trust’s short taxable year and 
become taxable over a four-year period. 

For example, assume a simple trust 
with a current taxable year ending April 
30, has significant cash on hand and the 
trustee is considering purchasing a short 
term treasury obligation. If the maturity 
date is prior to May 1, 1987, then the 
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entire income would be taxable to the 
beneficiary in 1987. On the other hand, 
if the maturity date is in January 1988, 
then the entire income would be taxable 
to the beneficiary in 1988. Alternatively, 
by purchasing an obligation that matures 
in December 1987, the income is earned 
in the short taxable year (May 1, 1987- 
December 31, 1987) and under the transi- 
tional rule would be reportable by the 
beneficiary one-fourth in 1987 and one- 
fourth in each of the subsequent three 
years. This deferral of three-fourths of 
the taxes on the income is interest free 
to the beneficiary. 


Several noted commentators 
have already characterized 
the new law which taxes the 
unearned income of certain 
minor children at their 
parents’ tax rate, as the 
most unjustified provision 
in this area of the 
Tax Reform Act 


Estimated Income Tax Payments 

Unlike individuals and corporations, 
under prior law trusts and estates were 
not required to make quarterly estimated 
payments. In fact, Code §6152 permitted 
decedent’s estates an election to pay 
income tax in four equal installments, 
with the first payment being due on the 
15th day of the fourth month following 
the end of the taxable year. The remaining 
three payments were payable equally on 
the third, sixth and ninth month follow- 
ing the original due date and without 
the imposition of any interest. Section 
1404 of the Act repealed Code §6152, 
effective for all tax years beginning after 
December 31, 1986. 

In addition, the Act amended Code 
§6654(k) to provide that all trusts and, 
with respect to any taxable year ending 
two or more years after the decedent’s 
death, estates must make estimated quar- 
terly payments of income tax. The effect 
of this amendment on the administration 
of decedents’ estates may not be signif- 
icant as most estates will be closed prior 
to the time the estate would be required 


to make estimated payments. Even if the 
estate remains open, however, it is likely 
that most of the estate assets will have 
been already distributed or used to pay 
taxes or administrative expenses by the 
time estimated income tax payments begin 
to be required. With respect to trusts 
the increase in the complexity of the 
administration and the potential for crit- 
icism of the trustee that will be occasioned 
by the requirement that trusts make esti- 
mated income tax payments cannot be 
overstated. 

For example, assume a trust is a simple 
trust, requiring payment of income to 
A for life, with the remainder to B. The 
ordinary income of the trust will normally 
be taxed to the beneficiary,!? so the trustee 
need not be concerned with paying esti- 
mated tax on those amounts. However, 
capital gains are typically taxed to the 
trust. It will be up to the trustee to 
anticipate gains that may occur during 
the year, in order to make the estimated 
payments. The tax itself should be charged 
to the principal account.!3 In addition, 
absent language in the trust instrument 
directing against equitable adjustments, 
it is arguable that there should be an 
adjustment in favor of the income account 
for a decrease in the amount of income 
earned as a result of the payment of 
the tax (attributable to and payable from 
principal) during the year. 

In the case of a complex trust, the 
amount of income tax payable by the 
trust depends not only on capital trans- 
actions, but also on the amount of income 
distributed during the year. At the begin- 
ning of the year, the trustee may antici- 
pate that very little, if any, of the income 
will be paid out currently. Based upon 
that assumption, the trustee would make 
his estimated payments as if the ordinary 
income will be taxed to the trust. If the 
facts change and the trustee makes signif- 
icant distributions during the year, then 
the trustee will have overpaid the esti- 
mated tax, and may reasonably expect 
to be criticized for these excessive pay- 
ments to the government. 

To alleviate the problem of the trust 
overpaying its tax liability, §1404(b) of 
the Act added new VTode §643(g). Section 
643(g) gives the trustee an election to 
have estimated payments made by the 
trustee treated as having been made by 
the beneficiary. This would permit the 
trustee in effect to assign its overpayment 
of the tax to the beneficiary, who will 
have to include the income in his or 
her own return. While the election under 


q 
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§643(g) is to provide equitable relief where 
such is called for, the fact that the election 
must be made on the trust’s income tax 
return for the year and only if such return 
is filed on or before the 65th day after 
the close of the taxable year,'4 the avail- 
ability of this election is limited. In many 
cases it will not be possible for the trustee 
to file the return within the 65-day period. 
To reduce some of the administrative 
complexities brought about by §1404 of 
the Act, it may be appropriate to include 
in the trust instrument a direction that 
no equitable adjustment shall be made 
as a result of the trustee’s payment of 
estimated tax. Further, to protect the 
trustee from undue criticism by the 
beneficiaries, it may be appropriate to 
include a provision that the trustee shall 
not be held liable for loss resulting from 
the overpayment or underpayment of esti- 
mated tax, so long as the payments are 
the result of the trustee’s good faith efforts 
to ascertain the trust’s tax liability for 
the year, given all facts and circumstances 
known at the time of the payment. 


Unearned income of Certain Minor 
Children 

Several noted commentators have 
already characterized the new law which 
taxes the unearned income of certain 
minor children at their parents’ tax rate 
as the most unjustified provision in this 
area of the Tax Reform Act. The main 
objections to this new provision are: (1) 
in a last minute switch, the conference 
committee amended the Senate’s version 
of the bill so as to apply the tax to all 
net unearned income of a minor child 
regardless of the source of the assets 
and (2) the new provisions apply to all 
net unearned income received after De- 
cember 31, 1986, regardless of when the 
child received the underlying assets. 

The provisions of the new so-called 
“kiddy tax” are found in new Code §1(i). 
This new section applies to any child 
who has not attained the age of 14 before 
the close of the taxable year and has 
at least one parent living at the end of 
such taxable year. 

Basically, the “net unearned income”!5 
of a minor child to whom Code §1(i) 
applies is taxed at the greater of: (1) 
the rate ordinarily applicable to the child 
without regard to §1(i); or (2) such child’s 
share of the “allocable parental tax.”!6 
Allocable parental tax is computed on 
top of the parents’ own income. Accord- 
ingly, it is possible that the child’s net 
unearned income will be taxed at a rate 


higher than that of the parents. Only 
that portion of the child’s unearned 
income that exceeds $1,000 is taxed at 
the parents’ rate.!7 

If the child’s parents are not married, 
the custodial parent’s taxable income is 
taken into account.'® If the parents are 
married but file separately, the parent 
with the greater taxable income is the 
parent on whom the child’s tax will be 
computed.!9 To ensure compliance, the 
child’s tax return is required to include 
the taxpayer identification number of the 
parent to whom subsection (i) applies.?° 

As the new tax applies to all unearned 
income of a minor child, what can be 
done to keep the minor’s taxes to a min- 
imum? Assets placed in a fund which 
accumulates income for a minor child 
continue to be taxed at the trust level 
and not to the child. However, as the 
maximum tax rate for a trust begins at 
$5,000, the maximum savings a trust can 
generate as compared to the same income 
being earned in a custody account for 
the child is $650 per year. A more prac- 
tical approach may be a shift in the child’s 
assets to those that will not produce 
income until after the child reaches age 
14. For example, high growth/low divi- 
dend stocks, or U.S. Series E Bonds will 
keep the child’s pre-14 income to a min- 
imum. 

The Tax Reform Act of 1986 was an 
income tax oriented Act. While these pro- 
visions may affect the considerations in 
an individual’s gift and estate planning, 
there has been no change in the overall 
transfer tax provisions under the Code. 
Accordingly, while Congress has greatly 
reduced the income tax advantages of 
some trusts or a program of gifting to 
minor children and grandchildren, the 
estate tax benefit attendant to such trans- 
fers has not been affected. We will con- 
tinue to see these vehicles but for reasons 
other than the income tax benefits to 
which practitioners and the clients were 
accustomed. 


1P.L. 99-514, as signed by the President 
October 22, 1986. The changes in the tax 
laws are so great that Congress has redesignated 
the 1954 Code as the Internal Revenue Code 
of 1986. The term “the Act” refers to the 
Tax Reform Act of 1986. Unless otherwise 
indicated, the term “the Code” refers to the 
Internal Revenue Code of 1986. 

2 Presumably, the value of the reversionary 
interest will be determined in a manner similar 
to that prescribed for valuing remainder (or 
reversionary) interests for gift and estate tax 
purposes, using Treas. Regs. §§20.2031-7 and 
25.2512-5. 


3 §673(b). Recognizing there may be some 
delay between the creation of the trust and 
the funding, most practitioners created such 
trusts for a slightly longer term. 

4 Clifford v. Comr., 309 U.S. 331 (1939). 

5 §1402(c)(2) of the Act. 

6 Code §2523(a). 

7 Code §§671-679. 

8 The Committee Report to Act §§1401 
and 1402 provides that “a person is treated 
as a spouse of the grantor who is living with 
the grantor if that person and the grantor 
are eligible to file a joint return with respect 
to the period in which the transfer is made.” 

9 Code §674(b)(3) provides an exception 
to the general rule of §674(a) for a power 
to distribute accumulated income, if the power 
is exercisable only by will and not by the 
grantor. The application of new Code §672(e) 
will prohibit giving this power to the spouse, 
without causing the income to be taxed to 
the grantor. 

10 Section §674(c) provides an additional 
exception to §674(a) for discretionary powers 
given to the trustees, none of whom is the 
grantor and not more than half of whom are 
related or subordinate to the grantor. Under 
prior law the grantor’s spouse, as trustee and 
an independent trustee, could distribute and 
apportion income or principal among a class 
of beneficiaries. Now, §672(e) will provide that 
such a power in the grantor’s spouse will avoid 
the §674(c) exception. 

'! Code §645(b) provides an exception to 
the requirement of a calendar year for trusts 
exempt from taxation under §501(a) and trusts 
described in §4947(a)(1). 

2 Code §§651 and 652. 

13 FLA. STAT. §738.13(3)(d). 

14 Code §643(g)(2). 

15 Code §1(i)(4). 

16 Code §1(i)(3). 

17 The Conference Committee Report to Act 
§1411 provides several examples illustrating 
how the child’s standard (or itemized) deduction 
affects the amount of unearned income taxable 
at the parents’ rate. 

18 Code §1(i)(5)(A). 

19 Code §1(i)(5)(B). 

20 Code §1(i)(6). 
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technical experts on staff are available to AND MAXILLOFACIAL INJURIES 
consult and testify in all courts. Complete AND/OR DENTAL MALPRACTICE 
Robert L. Pekarsky, DDS 
INTER-CITY TESTING & 
CONSULTING CORPORATION 188 East 64th Street, 
8225 N.W. 13th Street New York New York 10021 
Plantation, FL 33322 (212) 935-1720 
ove 3610 South Ocean Bivd., Ste. 511 
South Palm Beach, Florida 33480 
167 Willis Avenue, Mineola, NY 11501 
(516) 747-8400 (305) 582-1512 


BRIEFS AND 

NDA. In-depth r 

medical and eal suppor TO TRIAL LAWYERS 

ia (Value $400-$800). me Security Negligence vs. 
Reasonable Security 

wr’ ) Consultation & Case Evaluation 


Luis J. DEL PINO, u.D.,c.PP 
| Phone: 255-6220 
201-822-9222 13651 S.W. 72 Ave. Miami, FL 33158 


| 


Call for Offer 
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ADDICTIONOLOGIST 


Medical 
Medical and Hospital Malpractice © 
IMPAIRED Personal Injury * Product Liabili 

ve 2,000 Board Certified Medical Experts in all specialties, nationwi 
| to review medical records, prepare written reports and testify 

¢ Experience: 10 years and 12,000 cases for 4,500 attorney clients 

¢ Reasonable fee options Local attorney references 

¢ Financial assistance: designed in conformity with ABA Informal Opinion 


_ © Free books, one with foreword by Melvin Belli * Free Medical Malpractice Teaching 
DEPENDENT | © Free telephone preliminary case evaluations 


The Medical Quality Foundati 


Is your client “weak-willed,” suffering ‘y * The American Board of Medical-Legal Consul 
from a “bad habit,” or “psychiatric 


iliness;” or is he CHEMICALLY DE- TOLL FREE: 1-800-336-0332 
PENDENT, impaired from a chronic, : 
progressive fatal medical disease? 


PHYSICIAN. FREDERIC H. BERLOWE wot 
A.M.A. CERTIFIED in medicine's new- Berlowe, M.E., P.E. COMMON LAW - - $85° per class 

est speciality -ADDiCTIONOLOGY arter-Diplomate minimumeCOPYRIGHT - $95 plus photo copy cost. 


U.S. PATENT SEARCHES - $ 250 MINIMUM 
= EXPERT MEDICAL TESTIMONY & National Academy of INTERNATIONAL SEARCHING 


EVALUATION for plaintiff/defense Forensic Engineers Trademark & Patent-Fees on Request 
DOCUMENT PREPARATION: (for attorneys only - 
a 34 years experience in the construction, Applications, Section 8 & 15, Assignments, renewals.) 
A ildi RESEARCH - (SEC - 10K’s, ICC, FCC, TR 
design and management of buildings ( 


a CONGRESS), APPROVED. Our services meet stan 

family law, nicotine, & product liability. and Structures. 11 years extensive set for us by a D.C. Court of Appeals ponaene. ants 
experience in Premises Liability liti- Over 100 years total staff exp — not ted 
Peter M. Macaluso, M.D., P.A. gation as consultant to the legal 
1541 Medical Drive, Suite 200 profession and the insurance industry. “Tied eee 
Tallahassee, Florida 32308 420 S. Dixie Highway, 2-R “mn ‘een — 
(904) 878-0304 Coral Gables, Florida 33146 Phone: (703) 524-8200 
(305) 665-5418 TOLL FREE: 800-642-6564 

All major credit cards accepted 


ACCIDENT RECONSTRUCTION 
FORENSIC PHYSICS HEIRS 


pert Witness + 20 yrs. — All Type Accident W N @ WITNESSES 
Vehicular Collision-Electric Shock & & Fall-Seat Be DEBTORS 


DEFENDANTS 

Richard W. Mit hell, Ph.D. 9 Vieux Carre Cir a 

(813) 971-3759 Tampa, FL33613 FIND SOMEONE'S ADDRESS 
— RESULTS GUARANTEED 


“NO TRACE-NO CHARGE” 
MAKE ONE-CALL TOLL-FREE 


663-2255 


1 SREUESH SERVICE Z 
When time is of the essence, and you need to 
locate someone NOW!! use “Rush” service 
to get results in 2 - 3 days or less! 

2 NEW’ PRIORITY SEARCH 
Use “Priority Search” when you need to find 
someone critical to your case in 30 days or 
— —— guaranteed “NO TRACE - NO 
CH 

3 SKIP LOCATE 
Results ——- in 90 days or less! “NO 
TRAC O CHARGE.” You pay only $195.00 
(after we find the person) from an address up to 
four years old. Searches from older addresses 


also Hel 

MISSING HEIR SEARCH 

Our affiliate, grantee Genealogical 

Search Inc., finds missing heirs a better —_ 
NO TRACE - NO CHARGE - NO FEE TO THE 


FUTURE MONETARY DAMAGES Quotations ae made wihou 
Wrongful Death & Disability — Structured Settlement Analysis Start your search today call Toll-Free 


Antitrust — Loss of Profits — Real Estate 1-800-663-2255 


J. FREMON JONES, PH.D. (ALASKA/HAWAII - 1-800-426-9850) 
Columbia Research Associates INTERNNIONAL 
P.O. Box 1702-111 1-800-525-5018 TRCING 
Gainesville, FL 32606 After tone—dial 111 SERNICES inc 
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IBM 
Displaywriter 


IBM no longer sells Displaywriters 
but Prestige does! We have a com- 
plete inventory for fast delivery. 
Look at the benefits Prestige offers: 
¢ Affordable Low Prices. 
¢ Lease & Rentals Available. 


e All Configurations, Features 
& Upgrades Available. 


e Refurbished & Free Delivery. 
© Eligible for IBM Maintenance. 
¢ Satisfaction Guaranteed. 

Wang & NBI Also Available. 


Prestige has satisfied customers 
throughout the U.S. References 
available upon request. 


CALL US TODAY — PHONE TOLL FREE 


1-800-227-1616 


(MINNESOTA 612-922-1616) 
PRESTIGE OFFICE SYSTEMS, INC. 


6600 France Ave. So.. Minneapolis. MN 55435 


This publication is 

available in microform 
from University 

Microfilms 


O Please send information about these titles: 


Name 


Company/Institution 


Address 
City 
State 


Zip 


Medical Records 
Review Services, Inc. 


of the Palm Beaches 


Comprehensive review of 
medical records 
Deciphering illegible 
medical records 
Flow sheeting events/ 
sequential occurrences 
Cataloguing medical records 
into an easy to use format 
in preparation for trial 


Dialog® Computerized 
Medical Research 


Gathering of technical, 
medical and professional 
information needed to 
support your stance 
Identify accepted medical 
practice for diagnosis 
and treatment of a condition 
Karen S. Robertshaw, Consultant 
905 Marginal Road 
West Palm Beach, FL 33411 
(305) 798-9198 


INTERNATIONAL 
MEDICAL MALPRACTICE 
PEER REVIEW FOUNDATION 


With offices in New York, London, Bonair 
(Antilles), Massachusetts, South Carolina, 
and Florida 


Ten Years of Experience 


All comprehensive screening work product 
reports reviewed and signed by two Board 
Certified physicians (at no additional cost). 


Board Certified physicians in all specialties 
available for testimony. 


Reports available in 48 hours by Federal 
Express at no additional charge. 


Write to Dr. Timothy Lamphier at 2 Royal 
Palm Way (Suite 2101), Boca Raton, Florida 
33432 or phone 1-305-394-3311. 


YOUR 
PRODUCT OR SERVICE 
CAN STAR 
BEFORE 43,000 
PLUS READERS 


$210* 
*LESS WITH FREQUENCY 
DISCOUNT 


CALL THE FLORIDA 
BAR JOURNAL 
904-222-5286 


International. 


Phone ( ) 


Call toll-free 800-521-3044. In Michigan, 

Alaska and Hawaii call collect 313-761-4700. Or 
mail inquiry to: University Microfilms International, 
300 North Zeeb Road, Ann Arbor, MI 48106. 


Extra copies now available 


The annual directory issue of 
The Florida Bar Journal 


Every law office needs a few extra copies of this useful directory. 
Order one today for your secretary, library, and one to use at home. 

Extra copies for Florida Bar members and local, state and county 
government offices may be purchased at half the commercial rate or 
only $10 plus sales tax. If tax exempt, orders should note the tax 


exemption number. 


Fill out and return the form below. Orders accompanied by full 


payment will be filled promptly; others may take longer. 


To: The Florida Bar Journal 
Tallahassee, FL 32301 


Please send me ____ copies of the annual directory issue. 


My check for —____ 


Name 


is enclosed. 


Street Address 


Attorney Number 


City 


State Zip 
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Vital get the job done 


When speed is important, CIS outpaces the field. We can provide you with information 
on routine corporate and UCC transactions or other matters of public record because 
we use the best resources available: from the most advanced computerized searches to 
fast runs to all state agencies. CIS is the one professional firm you need. 
Economical. Fast. Accurate. 


CORPORATION INFORMATION SERVICES. INC. 


P.O. Box 10329 Tallahassee, FL 32302 502 East Park Avenues Tallahassee, FL 32301 
(904) 222-9171 or Toll Free in Florida 1-800-342-8086 


File and Retrieve Documents of Public Record * UCC Information * Corporate Information * DMV Information 


4 1 
: 


Call or write today for more information 

or to arrange for a free WESTLAW 

demonstration in your office. 1-800-328-0109 

(MN, AK 612/228-2450) 
P.O. Box 64526 

St. Paul, MN 55164-0526 
©1986 West Publishing Co. 9338-8/9-86 
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